
IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA:

TINSUKIA

G.R. CASE NO: 88 OF 2009 

U/Sec 406/420 OF IPC
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W/O: H.K. GOGOI

ADDRESS: STATION PARA, DIGBOI

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM
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BAKUL, DIBRUGARH, P.S. DIBRUGARH
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.......……ACCUSED

PRESENT: SALEH AHAMMAD, LL.M. AJS

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA,
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EVIDENCE RECORDED ON: 09/08/17, 18/09/17, 03/11/17 & 14/05/18
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JUDGMENT DELIVERED ON: 01/04/19

JUDGMENT:

1 The genesis of this case had its roots with the lodging of the complaint

case before the learned SDJM(M),  MARGHERITA and thereafter  the said

case was forwarded to the O/C of DIBGOI P.S. to register a case and to

submit Final Form. The informant has alleged that in the month of August,

2008 the accused persons planned to create mutual saving fund amongst

the interested inhabitants of the station area, Digboi for common interests

and benefits for a minimum five years and the fund shall be having every

affect as it could give being a fund of a bank of well repute. The accused

ARABINDA  DEY  had  gained  the  trust  over  the  common  people  of  the

station area and hence the accused persons together collected money of

Rs. 1000/- to Rs. 12,000/- respectively from the complainants and other

people  of  that  area by preparing and writing a list  in  accordance with

collection of money. The accused persons had influenced all the depositors

with false assurance that after collection of all money a saving book shall

be issued in the name of the respective depositors. All the complainants of

the locality being illiterate persons of the locality has very easily reposed

trust upon the accused persons and thereby have deposited collectively

an amount of Rs. 1,50,000/- into the hands of the accused persons. The

accused  person  MAMONI  GOGOI  went  to  her  house  and  the  accused

ARABINDA DEY used to send the complainants back on different pretext.

The  accused  MAMONI  GOGOI  was  caught  red  handed  by  few  of  the

complainants on 12/01/2009 when she wanted to take back her house

hold  articles  to  flee  away  from  Digboi.  The  accused  MAMONI  GOGOI

assured that she shall pay all the debts to the complainants once she gets

it from the accused ARABINDA DEY. The accused took few hours’ time and

there by fled away from there and cheated the complainants. Finding no

other  alternative  the  complainants  lodged  the  FIR  through  court.  The

criminal law was set in motion with the lodging of the FIR.
2 In this case the O/C DIGBOI PS registered as DIGBOI PS case No. 36/2009

U/sec 406/420 of IPC and the case was entrusted to A.S.I. DIMBESHWAR

BARUAH  for  pre  investigation  and  finally  after  completion  of  pre

investigation  the  charge  sheet  was  submitted  by  S.I.  PRAMOD BORAH

against the accused persons U/sec 406/420 of IPC. 
3 In this case the accused person ARABINDO DEY has been arrested and
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thereby remanded to judicial  custody. The accused ARABINDO DEY was

allowed to go on bail as per order of the Hon’ble District & Sessions Judge,

Tinsukia. The other accused person MAMONI GOGOI was declared as an

absconder. Thereafter, the case against the accused MAMONI GOGOI was

filed by my learned predecessor. The case proceeded against the accused

ARABINDO DEY. As per section 207 of CrPC & the charge U/sec 406/420 of

IPC was read over and explained to the accused person ARABINDO DEY to

which  he  pleaded  not  guilty  and  claimed  to  be  tried  by  my  learned

predecessor. In this case the prosecution has adduced as many as nine

PW’S to prove the case. In this case the statement of the accused person

is hereby recorded and his plea is of total denial. The defence does not

want to adduce any DW’s from their side.
4  I have heard arguments of the learned defence counsel and the learned

Asst.  P.P.  I  have  perused  the  evidence  on  record  and  scrutinized  the

evidence on record.
5  After  hearing  both  sides  the  following  are  determined  point  of

determination.

POINT OF DETERMINATION
POINT FOR DETERMINATION NO.1:
Whether  the  accused  person  on  or  about  on  12/01/2009  was

entrusted on a fiduciary relationship and the accused entrusted

with the dominion of Rs. 1,50,000/- on the pretext of investing the

amount  in  false  mutual  fund  and  thereby  the  accused  had

converted it to for his own use and thereby committed criminal

breach of trust and thereby committed an offence punishable U/S

406 of the Indian Penal Code?
POINT FOR DETERMINATION NO.2:
Whether the accused in the month of August, 2008 cheated the

complainant by way of dishonestly inducing them to deliver you

cash of Rs. 1000/- to Rs. 2000/- in the name of investing the said

amounts in false mutual funds and had an intention to cheat and

which is capable of being converted into valuable security and the

accused had done this to deceive the complainants  and thereby

committed  an  offence  punishable  U/S  420  of  the  Indian  Penal

Code?

Discussion, Decision and Reasons there on:

For  the sake of  convenience both the points are clubbed
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together:
6 PW1 in her evidence has deposed that they had a mutual fund account

and they used to deposit Rs. 500/- only per month in the said account

monthly.  The  incident  took  place  seven/eight  years  back.   In  the

committee  she  along  with  RENU  SHARMA,  KALYANI  KAYETH,  MINA

ACHARJEE, NITU CHAKRABARTY in total 34-35 members were there.  They

deposited the money for about one year in the account of the committee.

He used to deposit the money through Renu Sharma. Mamoni Gogoi was

the president of the said committee. When the account got matured then

president  Mamoni  fled  away.  Afterwards  some  lady  members  of  the

committee went to the house of Mamoni Gogoi at Dibrugarh and brought

her.  They on being asked to MAMONI GOGOI she said that she will pay

their  money and took them to the house of  the accused and MAMONI

GOGOI  told  them  that  the  accused  would  pay  their  money  and  the

accused also promised to pay the money but the accused didn’t keep his

promise. So, they filed the case against the accused & MAMONI GOGOI.

EXT 1 is the FIR, EXT 1(1) to 1(3) are her signatures. 
7 During  her  cross  examination  she  stated  that  he  couldn’t  remember

whether the accused was the ward member at the relevant period. He also

has a fair price shop. She never purchased goods from the shop of the

accused  person.  She  didn’t  know  whether  their  committee  was

government registered or not. Mamoni Gogoi used to collect the money

collection. She never enquired whether Mamoni Gogoi had any documents

in  the  name of  the  committee.  The  entire  money  was  taken  away  by

MAMONI GOGOI. She was present in the meeting held in the house of the

accused after MAMONI GOGOI was brought to Digboi. In the said meeting

MINA ACHARJEE, RENU SHARMA in total 5/6 members were present. The

promise  was  not  made  in  writing.  She  didn’t  know  how  and  in  what

manner the accused was involved in misappropriation of their money. The

suggestions put forward are of total denial. 
8 PW2 in his evidence has deposed that the incident took place six years

back. At that time the lady members of  their  colony opened a woman

benefit fund and in the said fund MAMONI GOGOI used to be the cashier.

She used to collect the money from the members and kept the documents

with  her.  Her  husband  was  a  contractor  of  IOCL,  DIGBOI  and  in  that

connection he used to reside with his wife in their colony in a rented house

with his wife. He heard that the said GOGOI held from LAHOAL. After about
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one year when the fund got matured then the said MAMONI GOGOI left

their locality without paying the money to its members. It was his wife

RENU SHARMA who used to deposit money in the fund. After knowing the

whereabouts of MAMONI GOGOI the lady members went to her house and

brought her to DIGBOI. Then she told that the accused will pay the money

and the accused also undertook to pay the money but subsequently the

accused didn’t pay the money and because it the case was filed. 
9 During  his  cross  examination  he stated  that  his  wife  deposited  money

through MAMONI GOGOI. The accused is having a fair price shop and he

used to buy goods from his shop since he came to Digboi in the year 1985.

At that time the accused was a ward member of the station area. The

accused  didn’t  give  any written  undertaking  to  return  the  money.  The

suggestion put forward are of total denial. 
10 PW3 in her evidence has deposed that at that time Mamoni Gogoi used to

collect money from them in the name of the fund. She used to deposit Rs.

100/- only per month and MOMONI GOGOI told her that at the end of the

year  she  will  get  Rs.  1400/-  only.  Afterwards  said  MAMONI  GOGOI  fled

away without paying their money. 
11 During  her  cross  examination  she  stated  that  police  didn’t  record  her

statement and she didn’t know the facts of this case. Her transaction was

with MAMONI GOGOI and not with the accused. 
12 PW4 in her evidence has deposed that the lady member of the locality

used to deposit in the fund being headed by Mamoni Gogoi. They used to

deposit Rs. 500/- only per month for a year. The lady members when the

fund got matured a meeting was held in the house of the accused where

the accused undertook to pay the money.  The accused didn’t  keep his

promise and they filed this case.
13 During her cross examination she stated that police record her statement.

There was no written undertaking given by the accused in the meeting

promising to return the money. The name of the accused has come into

the scenario as he promise to pay the money. 
14 PW5 in  her  evidence  has  deposed that  she  along  with  others  used  to

deposit money in the fund of Mrs. Gogoi. She deposited only Rs. 200/- only

per month for a year. Afterwards Mrs. GOGOI fled away and for that the

present case has been filed. 
15 During her cross examination she stated that she didn’t know the facts of

this case. All the misdeeds were done by Mrs. GOGOI. Police didn’t record

her statement. 
16 PW6 in her evidence has deposed that they opened a self-help group and

5



used to  deposit  money in  the hands  of  one Mrs.  GOGOI.  She  used to

deposit Rs. 500/- only per month for about 15 months. Some other used to

deposit  money  as  per  their  convenience.  One  day  she  told  them and

others that  she was in  need of  money and so they asked her  to  take

money from the deposited money in their self-help group. But Mrs. didn’t

return their money and left her rented house and never returned. 
17 During  her  cross  examination  she  stated  that  there  were  about  20/25

members  in  the  group and Mrs.  MAMONI  GOGOI  with  the head of  the

group. She used to collect the money from them on monthly basis. She

took the money of herself and fled away. The suggestion put forward is of

total denial.
18 PW7 in his evidence has deposed that there was a women self-help group

in  their  locality  and she used to deposit  Rs.  1000/-  only  per  month in

hands  of  Mrs.  GOGOI.  Subsequently,  Mrs.  GOGOI  fled  away  with  the

deposited money and later on they brought her back to Digboi. Thereafter,

in  the  house  of  the  accused  a  meeting  was  held  where  the  accused

ARABINDO DEY took the responsibility to return their money and thereafter

Mrs. GOGOI once again fled away and on being approached the accused

said that he wouldn’t return their money.
19 During his cross examination he stated that the accused was the ward

member of the locality. After bringing Mrs. GOGOI a meeting was held at

the house of the accused he being ward member and so that they can get

their money return. He was not present in the meeting. He has no personal

knowledge about what was discussed in the meeting. He didn’t hear from

any  one  regarding  any  written  undertaking  by  the  accused  taking

responsibility to return their money. The suggestions put forward are of

total denial. 
20 PW8  didn’t  had  any  idea  about  the  occurrence.  The  learned  defence

counsel has declined to cross examine PW8.
21 PW9 in  his  evidence  has  deposed that  on  17/11/12 he  was  posted  as

attached officer at Digboi P.S. On that day the O/C endorsed him the case

diary for further investigation. On going through the Case Diary he found

that the relevant procedures of investigation was done by S.I. TOKHESWAR

BOARH &  other  I/O’s.  At  that  time  only  one  accused  namely  MAMONI

GOGOI was to be arrested. He visited the place of occurrence on 25/11/12

and met the village head man. The village head man gave him a written

certificate that MOMONI GOGOI is not a resident of the said village i.e.

BOKUL,  P.S.  LAHOWAL.  In  this  regard,  WT message was  issued  to  O/C
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LAHOWAL P.S. but no results came out. He had consulted the matter with

the CI who suggested him to filed charge sheet against RABINDRA DEY &

MAMONI GOGOI. He filed charge sheet in this case & MAMONI GOGOI was

shown  as  absconders.  EXT  2  IS  THE  CHARGE  SHEET,  EXT  2(1)  IS  HIS

SIGNATURE. 
22   During his cross examination he stated that the entire investigation was

done by the earlier I/O’s. When he took up the investigation the case was

pending for arrest  of  the accused.  He didn’t  find the accused MAMONI

GOGOI. He couldn’t see any document relating to the engagement of the

accused  MAMONI  GOGOI  in  any  cheat  fund  scam.  He  didn’t  find  any

linkage between the accused ARABINDO DEY with MAMONI GOGOI in cheat

fund scam.  
In  this  case  I  have  the  heard  the  arguments  of  the  learned

counsel from the side of defence as well as the learned ASST.PP at

length.

23 This is a case where the accused person has been charged u/s 406/420 of

IPC. In  this case, the prosecution has examined as many as 9 PW’s to

prove this case.

24 One of the core legal issue in which the whole case is based is upon the

fact  that  whether  there  is  an  offence  of  cheating  committed  by  the

accused person in this case. Keeping this in mind let me move ahead with

the penal section involved in it and let us have a look at it.  Section 420 of

IPC deals with Cheating and dishonestly inducing delivery of property.—

Whoever cheats and thereby dishonestly induces the person deceived to

deliver any property to any person, or to make, alter or destroy the whole

or any part of a valuable security, or anything which is signed or sealed,

and which is capable of being converted into a valuable security, shall be

punished with imprisonment of either description for a term which may

extend to seven years, and shall also be liable to fine.

25 The definition of cheating has been dealt under section 415 of IPC which

lays down, “Whoever, by deceiving any person, fraudulently or dishonestly

induces the person so deceived to deliver any property to any person, or

to  consent  that  any  person  shall  retain  any  property,  or  intentionally

induces the person so deceived to do or omit to do anything which he

would not do or omit if he were not so deceived, and which act or omission
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causes or is likely to cause damage or harm to that person in body, mind,

reputation or property, is said to “cheat.”

26 One the prime allegations which has been levelled in this case against the

accused person is that he has cheated the people by dishonestly inducing

them to deliver cash and thereby the said was to be invested in false

mutual fund. However, on perusal of the evidence of PW’S it appears that

the PW’S couldn’t make it clear that the accused person had the intention

to cheat from the very beginning. There is no such role of the accused

AUROBINDO DEY in the commission of the offence. It has been admitted

by the PW’S that they have handed over the cash to the accused MAMONI

GOGOI who took the cash. The prosecution side has failed to show that the

accused  was  involved  in  the  commission  of  the  offence  and  the

prosecution side has also failed to bring to light the accused had deceived

the customers including the informant from the very beginning. It is true

that the PW’S had invested money in a self-help group but it appears that

there was no such role of  the accused person AUROBINDO DEY in the

commission of the offence. 

27 In  the  case  of V.Y.Jose  and  another  Vs.  State  of  Gujarat

and another, (2009) 3 SCC 78,  the hon’ble Supreme Court has held in

Para  “14. An offence of cheating cannot be said to have been made out

unless the following ingredients are satisfied: (i)  Deception of a person

either by making a false or misleading representation or by other action or

omission; (ii)  Fraudulently or dishonestly inducing any person to deliver

any property; or to consent that any person shall retain any property and

finally  intentionally  inducing that  person  to  do  or  omit  to  do anything

which he would not do or omit. For the purpose of constituting an offence

of cheating, the complainant is required to show that the accused had

fraudulent  or  dishonest  intention  at  the  time  of  making  promise  or

representation. Even in a case where allegations are made in regard to

failure  on  the  part  of  the

accused to keep his promise, in the absence of a culpable intention at that

time of making initial promise being absent, no offence under Section 420

of the Penal Code can be said to have been made out.”

28 Their lordships in the case of V.Y.Jose and another (supra) has further

observed  in  Para  “12.  For  the  purpose  of  constituting  an  offence  of
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cheating,  the  complainant  is  required  to  show  that  the  accused  had

fraudulent  or  dishonest  intention  at  the  time  of  making  promise  or

representation. Even in a case where allegations are made in regard to

failure on the part of the accused to keep his promise, in absence of a

culpable intention at the time of making initial promise being absent, no

offence under Section 420 of the Indian Penal Code can be said to have

been made out.”

29 An  offence  of  cheating  would  be  constituted  when  the  accused  has

fraudulent  or  dishonest  intention  at  the  time  of  making  promise  or

representation.  There  is  no  evidence  on  record  from  the  side  of  the

prosecution  that  the  accused  person  had  the  intention  to  commit  the

offence from the very initial stage. 

30 The basic principle on which Section 415 & 420 of IPC is based upon is that

there has to be dishonest intention from the very beginning, which is sine

qua non to hold the accused guilty for commission of the said offence. 

31 Similarly, the accused AUROBINDO DEY also stands for trial for an offence

u/sec 406 of IPC. 

32 In every case where offence of criminal breach of trust is alleged what

must  be established initially  is  the fact  of  entrustment.  According to

Lord SUMMER, “the natural meaning of ‘entrusted’ involves that

the  assured  should  by  some  real  and  conscious  volition  have

imposed  on  the  person  to  whom  he  delivers  the  goods  some

species of fiduciary duty.”

33 In  this  case it  needs to have a  close perusal  on whether  the accused

person  AUROBINDO  DEY  was  not entrusted  with  any  property  or  any

dominion  over  the  property.  The  entire  amount  was  entrusted  to  the

accused MAMONI GOGOI. It has been admitted by PW1 that the accused

MAMONI GOGOI was engaged in the collection of money and the entire

money was taken away by MAMONI GOGOI. It is evident that the money

was deposited through MAMONI GOGOI which has been admitted by PW2.

This is also been admitted by PW3 that she had a transaction with accused

MAMONI GOGOI and not with the accused AUROBINDO DEY. PW4 has also

stated that the accused was not involved in the collection of money from
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them. PW5 had brought to light that she deposited the money through

MAMONI GOGOI. A similar version has been stated by PW6. 

34 The evidence of PW’S clearly shows that the amount of money which was

collected from the PW’S including the informant was done by the accused

MAMONI GOGOI against who the case is filed. There is no iota of evidence

brought to  light  that  the accused was entrusted with  it.  There was no

entrustment of money to the accused  AUROBINDO DEY by the accused

MAMONI GOGOI and there was no conversion of  money or it  has been

misappropriated for his own use. The entire money was taken away by the

accused MAMONI GOGOI and she fled away. 

35 The role of the accused AUROBINDO DEY came to light during the course

of  a  meeting which  was  held  in  his  house when the accused MAMONI

GOGOI  was  caught  by  the  PW’S.  In  the  said  meeting  the  accused

AUROBINDO  DEY  promised  to  pay  the  money  to  the  PW’S.  There  is

evidence brought to light that the accused AUROBINDO DEY failed to keep

his promise and a case was lodged against him. It has also been admitted

by the PW’S that there is no written undertaking to it. 

36 Even if the accused person AUROBINDO DEY has failed to keep his promise

but in such a case the above penal sections cannot be applied against

him. 

37 This court has also taken into consideration the statement of the accused

person  u/sec  313  of  CrPC  and  it  appears  that  the  accused  was  Ward

Member at that time and the said plea has also been supported by the

PW’S. There was a meeting held at the house of the accused and this has

been admitted  by  the  accused person  but  he  has  denied  that  he  has

promised to return the money. 

38 It also appears on perusal of the evidence of I/O i.e. PW9 that during his

investigation he didn’t seize any document relating to the engagement of

the accused MAMONI GOGOI in any cheat fund scam and he didn’t find

any link between the accused MAMONI GOGOI & AUROBINDO DEY. There is

also lapse on the part of the investigating agency. 
39 Hence, it appears that there is doubt in the story of the prosecution and

the prosecution has failed to prove the case against the accused person

beyond reasonable doubt. 
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40 The  golden  rule  that  runs  through  the  web  of  civilized  criminal

jurisprudence is that an accused is presumed to be innocent unless he is

found guilty of the charged offence. Presumption of innocence is a human

right as envisaged under Art.14 (2) of the International Covenant on Civil

and Political Rights 1966. Art.11(1) of the Universal Declaration of Human

Rights 1948 also provides that any charged with penal offences has a right

to be presumed innocent until proved guilty according to law in a public

trial at which he has had all the guarantees necessary for his defence.
41 In the case of  V. D. Jhingan Vs. State of Uttar Pradesh  1 the hon’ble

supreme court  has held that it  is  also the cardinal  rule of our criminal

jurisprudence that the burden in the web of proof of an offence would

always lies upon the prosecution to prove all  the facts constituting the

ingredients beyond reasonable doubt. If there is any reasonable doubt, the

accused is entitled to the benefit of the reasonable doubt. 
42 A person has, no doubt, a profound right not to be convicted of an offence

which  is  not  established  by  the  evidential  standard  of  proof  beyond

reasonable doubt.
43 In the light of above discussions and reasons I am of the opinion that the

prosecution  has  failed  to  prove  the  case  against  the  accused  person

beyond reasonable doubt u/sec 406/420 of  IPC and hence the accused

person ARABINDO DEY deserved to be acquitted of the offences leveled

against him. 

ORDER

 In view of the above discussions and reasons mentioned above I am of

the opinion that the prosecution has failed to prove the case against

the  accused  person  ARABINDO  DEY  beyond  reasonable  doubt  U/sec

406/420 of IPC and hence he is acquitted from this case and thereby set

at liberty. 

Make necessary entry in the Judgment register.

The seized articles & documents (if any) be kept in proper custody as

the case is yet be tried against the accused MAMONI GOGOI who is an

absconder as per order of the court and the case is filed against her.

Given under  my hand and seal  of  this  court  on this  the 01st day of

APRIL, 2019 at MARGHERITA COURT.  

1 AIR 1966 SC 1762
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SALEH AHAMMAD

SUB-DIVISIONAL JUDICIAL MAGISTRATE

(M),

MARGHERITA, TINSUKIA

APPENDIX:

WITNESSES FROM THE PROSECUTION SIDE:

PW1: MINA KALITA

PW2: GIJENDRA NATH SHARMA

PW3: KALYANI KAYETH

PW4: MINA ACHARJEE

PW5: NITU CHAKRABORTY

PW6: GUNUWATI SAIKIA

PW7: SIVLAL TIWARI

PW8: DILIP CH. KAYTH

PW9: PRAMUD BORAH, I/O

WITNESSES FROM THE DEFENCE SIDE:    NIL

PROSECUTION EXHIBITS  :  

EXT 1 IS THE FIR

EXT 1(1), 1(2) & 1(3) ARE THE SIGNATURES OF PW1

EXT 2 IS THE CHARGE SHEET

EXT 2(1) IS THE SIGNATURE OF PW9

D  EFENCE EXHIBITS:     NIL

SALEH AHAMMAD

SUB-DIVISIONAL JUDICIAL MAGISTRATE

(M),

MARGHERITA, TINSUKIA
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