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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

MISC CASE NO: 06 OF 2015  

U/Sec 125 OF CrPC 

SMTI. RUPA (KAR) DAS 

W/O: SRI BIKI DAS 

D/O: LATE ASISH KAR 

ADDRESS: ANANDAPARA, MARGHERITA  

P.S.: MARGHERITA, DIST: TINSUKIA, ASSAM 

… 1ST PARTY/PETITIONER 

-Vs.- 

            SRI BIKI DAS 

S/O: SRI DINESH DAS @ DINESHWAR GORH 

ADDRESS: POWAI BAZZAR, BORO LINE 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

.......……2ND PARTY/OPP. PARTY 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE PETITIONER/1ST PARTY:  Mr. WISE IMRAN, LEARNED ADVOCATE 

FOR THE RESPONDENT/2ND PARTY: Mr. KAMALESH CHAKRABORTY, LEARNED ADVOCATE 

EVIDENCE RECORDED ON: 06/06/15, 02/07/15, 20/05/2017, 22/09/2017 & 22/02/2018  

ARGUMENT HEARD ON: 14/03/19 

FINAL ORDER DELIVERED ON: 12/04/19 

FINAL ORDER: 

Right to life under Article 21 of the Constitution of India means “right to 
livelihood”. A woman cannot be denied of such right being dragged out of her 
matrimonial home. She has a right to sustain her life and it must be with dignity. 
A person cannot be allowed to live a life like an animal and cannot thrown away 
from grace and roam for her basic necessities somewhere else. She is entitled to 
lead a life in the similar manner as she would have lived in the house of her 
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husband. This is where status comes into play that is where the obligations of 
the husband, in case of a wife, become a prominent one and she cannot be 
allowed to live a life of beggar and destitute on the scrap heap of society and the 
very concept of sustenance and maintenance generates there and there is a duty 
cast upon the husband to look after his wife as well as upon his children. But on 
the other hand, law has also cast a duty upon the courts that justice prevails and 
if the wife has left the house voluntarily on her own wish and will and she has 
failed to prove the question of neglect and refusal & sufficient cause to live 
separately she is not entitled to claim maintenance u/sec 125 of CrPC.  

1) This case arose out of a petition under section 125 of CrPc whereby one RUPA (KAR) 
DAS (herein referred as the 1st Party) has claimed maintenance from SRI BIKI DAS 
(herein referred as the 2nd Party) claiming an amount of Rs.6000/- (six thousand) 
for herself and an interim amount of Rs. 3000/- per month.  
 Every case has its own facts and in this case also I would like to refer to the facts in 
brief: 

Facts in Brief:  
Facts in a nutshell from the side of the 1st Party 

2) In this case one RUPA (KAR) DAS has filed a petition for the grant of maintenance 

under section 125 of CrPC. The fact in brief is that the first party is the legally 

married wife of the second party and they have entered into a wedlock on 

01/05/2014 as per Hindu customary laws in the presence of relatives and friends 

prior to that they entered into a marriage declaration on 27/12/13. The first party 

started living with her husband and in laws’ at Powai Bazzar. The second party is a 

permanent worker in the department of fitter at the Powai Tea Estate and repairs 

television & electronic items in the shop of his maternal aunt at Powai Bazzar, opp. to 

Auto stand and has a earning of Rs. 10,000/- only. The first party had suffered chest 

pain in the month of June, 2014 and the second party didn’t paid any heed to it. He 

didn’t take her to the doctor and she went with her younger brother who bear all the 

medical checkup of his sister. The second party had used abusive language against 

her and took her back. As her brother was working at RONTIX hospital he came back 

after two days living his sister with a hope that everything will become right with the 

passage of time. But the second party tried to burn her by pouring kerosene upon 

her on 07/07/2014 against which the 1st party lodged the FIR at the DIGBOI P.S. but 

on request of the O/C of Digboi P.S. both the parties had put signature in an 

agreement dated 22/09/2014 and the second party took the first party to his home 

on 26/09/2014. It was all good till 16/02/15 but at that time the second party asked 

the first party to seek apology from his maternal aunt as she has a quarrel with his 

maternal aunt and on her refusal 2nd party threatened 1st party that she will face 

consequences of not seeking apology. The first party conceived with six months of 

pregnancy and the second party was fully aware of it had hit her on her stomach on 
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22/02/15 while she was asleep. The second party used to quarrel with the first party 

every day and finding no other alternative the mother of the first party took her to 

her parent’s home on 24/02/15 at Ananada Para, Margherita and on the next day 

one FIR was lodged at the Digboi P.S. and since then she is living with her mother. 

The first party doesn’t have any income as her mother is a pension holder and her 

brother is working under private hospital, namely RONTIX at Margherita. The first 

party is unable to maintain herself and she is advanced stage of pregnancy i.e. of six 

months. The first party is having sufficient means as he is working at the Powai Tea 

Estate in the department of Fitter but on the demand of the first party the second 

party has refused to maintain her. The second party is having sufficient means and 

has neglected and refused to maintain her. The second party may be directed to pay 

Rs. 6000/- only as monthly allowance for the maintenance of his wife. As the first 

party is pregnant she requires an amount of Rs. 3000/- per month as interim 

maintenance as she is under care and medical treatment.  

Facts in a nutshell from the side of the 2nd Party: 

3) On the other hand, the 2nd Party has stated in his written statement that the 

petitioner does not have the right to file this case since he has voluntarily withdrawn 

herself from the association of her husband and deserted her husband too inhumanly 

for her ulterior motive only. The 2nd party has denied the claims which has been 

made by 1st party. However, the marriage has been admitted between the parties 

which was solemnized on 01-05-2014 and before the solemnization of marriage the 

marriage was registered before the Notary Public, Margherita on 27-12-13. During 

the said marriage it was the parents and other family members of the petitioner who 

approached the family of the opposite party for this marriage after knowing all the 

facts and particulars of the opposite party as he belongs to “Adivasi Caste”. The 

petitioner was residing along with the opposite party at the Powai Tea Estate along 

with his oldest father and sister. It has been admitted by opposite party that he is a 

permanent worker of Powai Tea Estate, but it is not admitted that the opposite party 

works at the shop of his maternal aunt at Powai Bazaar and earns about Rs. 10,000/- 

per month. The net salary of the opposite party for a period of 24 days is a sum of 

Rs. 1,800/- along with facilities of hospital, domestic fuel for cooking (fire wood) etc. 

in one accommodation. The copies of the last payment slip enclosed herewith as 

documentary evidence. It has been denied by the opposite party that he refused to 

take his wife to doctor for her chest pain. The opposite party being a worker of the 

Powai Tea Estate to gets every facility at the Powai hospital for any treatment, but 
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the petitioner was always stubborn by her nature to exercise her own prerogative of 

her illogical choice to go for her medical treatment which becomes expensive and 

unbearable for the opposite party and she always refuses to go to Powai hospital for 

her check up and started demanding that she will go to Rontix hospital for 

treatment. On refusal by the opposite party to go to Rontix hospital the petitioner 

voluntarily went to Margherita that to without the knowledge and consent of the 

opposite party. Thereafter she lodged a false case against the opposite party u/s 498 

A of IPC at the Digboi P.S. and she has stated in her statement u/s 164 of CrPC that 

she did not know that the opposite party belongs to a Adivasi family and she thought 

that he belongs to a Bengali community. It has been admitted by the opposite party 

that he is a permanent employee/worker of Pawai Tea Estate. His monthly income is 

not definite as it depends on the number of working days per month only. It is not 

possible for the opposite party to run to separate accommodation with a little income 

of Rs. 1,800/- only for 24 days of monthly in average and it is to the tune of Rs. 

115/- per Diem. The opposite party never refused to maintain the petitioner and he 

has made number of sincere offers to her to come back and restore her conjugal life, 

but all his efforts went in vain. The petitioner wants to leave her life in her own 

whims and fancy. It was soon after her marriage she started insisting the opp. Party 

that he should live at Margherita and arrange a separate accommodation. The opp. 

Party tried to make her understand that it will not be possible for him to arrange a 

separate accommodation at Margherita as he is allotted a quarter at Powai Tea 

Estate with his little income. The petitioner used to quarrel and threatened to teach 

him a lesson. The petitioner has failed to take care of her in laws and wanted that 

her husband should accept the Bengali Caste. The opp. Party loved his wife and took 

care at the best possible way to make her happy out of the limited income but it was 

not possible for the second party to relinquish his own caste and accept the caste of 

his wife. The opp. Party always wanted to settle the matter but the first party doesn’t 

want to settle it and because of it there was intervention of the well-wishers and 

family members of both the parties. The opp. Party with his limited income has to 

look after his old aged father & minor sister and he has neither refused nor 

neglected to maintain her and the claim of the first party should be 

dismissed. 

Mr. WISE IMRAN, learned counsel for the petitioner has submitted that the 1st party 

is the legally married wife of the 2nd party and he is a permanent labour of POWAI 

TEA ESTATE and he earns Rs. 115/- per day. The second party is also engaged in 
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works relating to electronics at POWAI. It has been submitted by the learned counsel 

for the 1st party that her husband earns an amount of Rs. 10000/- per month and 

the child and her mother be entitled to an amount of Rs. 6000/- per month.  

Mr. KAMALESH CHAKRABORTY, learned counsel for the 2nd party has vehemently 

opposed it and he has raised the issues relating to the two communities i.e. BENGALI 

& ADIVASI. It has also been submitted that the 2nd party is having responsibility to 

look after his father, minor sister & grandfather and out of his limited income he 

cannot manage a separate accommodation for his wife. This has been brought to the 

knowledge of this court the first party is not willing to return to her matrimonial 

home under any terms and conditions and the 2nd party has never deprived his wife 

and she left the house voluntarily. The second party earns an amount of Rs. 1800/- 

per month. Section 125(3) & (4) of CrPC has been highlighted during the course of 

argument by the learned counsel for the second party. 

I have heard the rival contentions of both the parties and also perused the case 

record including the evidence of all the witnesses.  

POINT OF DETERMINATION 

POINT OF DETERMINATION NO.1: 

Whether the petitioner (i.e.1st party) has left the house of the 2nd party without any 

sufficient reason? 

POINT OF DETERMINATION NO.2: 

Whether the opposite party (i.e. 2nd party) after having sufficient means neglects or refuses 

to maintain the petitioner (i.e. the 1st party) and her child?  

POINT OF DETERMINATION NO.3: 

Whether the petitioner (i.e. the 1st party) & her child are entitled to any maintenance and if 

so, then to what should be the quantum of maintenance? 

DISCUSSION, DECISION AND REASON THERE OF: 

For the sake of convenience all the points are clubbed together: 

4) PW1 in her evidence on affidavit has submitted that she entered into a wedlock with 

the second party on 01/05/14 as per the Hindu customs in the presence of her 

relatives & friends and prior to that they entered into a marriage declaration on 

27/12/13. It was soon after her marriage on 01/05/2014 she stayed with her 

husband along with his family members at the house at POWAI bazzar. The second 

party is a permanent worker in the department of fitter of Powai Tea Estate and use 
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to repair television and electronic items in the shop of his maternal aunt at POWAI 

BAZZAR opp. to Auto stand having income of Rs. 10,000/-. She was having chest 

pain in the month of June, 2014 but he had refused to take her to doctor by her 

younger brother and when she called her husband her husband had used abusive 

language against her. It was her husband who had poured kerosene on 07/07/2014 

against which she lodged one FIR in the Digboi police station but on request of the 

officer in charge of the police station and S.I. GULAP GOGOI she and her husband 

put their signature in an agreement dated 22/09/14. Thereafter her husband took 

her to home on 26/09/14. It was till 16/02/2015 everything is going fine between her 

and her husband. But since then her husband asked her to seek apology from 

maternal aunt on her refusal her husband threatened her that he will face 

consequences of not seeking apology. Her husband knew that she was pregnant of 

eight months and on 22/02/15 hit her stomach while she was asleep. It was her 

husband who used to quarrel with her every day and on 24/02/15 her mother took 

back to her residence at ANANDA PARA, MARGHERITA and on 25/02/15 she lodged 

one FIR at the Digboi police station and since then she is living with her mother. She 

has no earning source as her mother is a pension holder and her brother is working 

under private hospital at RONTIX, MARGHERITA. She is unable to maintain herself 

and she is in advanced stage (8 months) of pregnancy. The second party having a 

permanent employment in the department of Fitter of POWAI TEA ESTATE and extra 

earning by TV and other electrical repairing. He is having sufficient means to 

maintain her but on her demand 2nd party refused to provide maintenance to her. 

The second party be directed to pay Rs. 6000/- only as monthly maintenance to her.  

5) During her cross examination she stated that during four months they didn’t lead any 

conjugal life but they were on talking terms. She didn’t submit any papers to show 

their court marriage. She couldn’t say whether it was court marriage or declaration. 

She knew that her husband was an employee of POWAI TEA ESTATE. She didn’t 

know his qualification but she knew that he was working as fitter, department of 

Fitter, POWAI TEA ESTATE. She didn’t know whether her husband was working in 

any other department of POWAI TEA ESTATE. Before filing this case she gave 

statement in another case before court in a case u/sec 498A of IPC. Her affidavit on 

evidence was filed on 06/06/15 was read over and explained to her. Each and every 

employee of POWAI TEA ESTATE are issued a payment slip at the time of 

disbursement of salary. The payment slips submitted by her husband of dates 

27/04/15, 13/04/15 & 30/03/15 etc. are admitted by her.  In the pay slips the daily 
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wages of her husband are shown as Rs. 115/- and her husband works on shift duty 

of eight hours daily. Her husband doesn’t have any shop of her own. In the house of 

her husband apart from him, his unmarried sister, grandmother & father in law are 

there. Her father in law doesn’t work. The accommodation and medical facility are 

provided to her husband & his family by the company. The medical facility is provided 

free of cost. She came to know after two months of her marriage that her husband 

belongs to Adivasi community. While recording her statement in the court in GR 

CASE NO: 125/15 she deposed that her husband was a ADIVASI. She filed one FIR 

at the DIGBOI P.S. which was not registered. On 15th July, 2014 there was mutual 

settlement. Though the settlement was made in writing but she didn’t submit her 

settlement agreement. Thereafter for about 5/6 months they resided without any 

dispute. On 16th Feb, 2015 her related maternal uncle’s wife came to their house and 

started beating her own children aged 7/8 years. The children often used to come to 

their house. She restrained SMTI RINA DAS the mother of the children from beating 

and then she took away the children. PURNIMA BAWA the aunt of her husband came 

to their home and she had a quarrel with her in absence of her husband. It was her 

husband who told her to seek apology from his aunt but she refused and as a result 

differences between her and her husband started. Thereafter, after eight days she 

left her matrimonial home. She never came back. There were attempts made 

number of times to settle their dispute. She is not willing to go back with her 

husband under any terms and conditions. If her husband takes a separate 

accommodation she shall not go as she in fear that her husband may kill her. She 

didn’t know about any criminal background of her husband. She didn’t know whether 

her husband was involved in any case. She went to doctor during her stay with her 

husband for the alleged assaults. She has not submitted any papers in support of the 

torture inflicted upon her by her husband. She will not stay with her husband but she 

will not give him divorce.  

6) PW-2 in his evidence he deposed that the opposite party is an employee of Powai 

Tea Estae where he is working as senior Manager. The opposite party is presently 

working as daily rated employee of Powai Tea Estate. Ext. A is the salary certificate 

issued by  him and Ext. A(1) is his signature. As per the salary certificate the daily 

wage of the opposite party is Rs. 137/- per day and PF is deducted from the salary 

and kept in a different account. The opposite party is also provided with bonus 

annually as per the Bonus Act. The opposite party has also been provided with free 

accommodation and free medical facility. He is not sure whether the daily wage 
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policy of their tea estate tally with the policy formulated by the Central Government 

or not. Documents 1, 2, 3 are the fortnight  salary slips of the opposite party 

corresponding to the month of March, April, 2015. The opposite party works for 8 

hours including lunch break in our estate. The Powai Tea Estate maintains a ration 

book for each employee of the estate and the employees are provided with rice and 

atta at 54 paisa per kg. The opposite party is a permanent employee of Powai Tea 

Estate.  

7) During cross examination he stated that the wages are provided only for the period 

in which the employee works. 12 % of the daily wage of an employee is deducted 

from the same as PF. Only one accommodation is permissible to employee as per our 

policy. The free medical facility is provided to an employee and his spouse and 

children only at Powai Tea hospital. However, if anyone is referred from Powai Tea 

Estate hospital then he will be entitle to get free medical treatment. Although the 

employees are provided ration @ of 54 paisa however the same deduction from the 

salary. Ext.B(1), B(2) and B(3) are salary slips of the opposite party. No permanent 

employees is allowed to work outside their estate. If anyone violates the said rules, 

department proceeding may be initiated against him. 

EVIDENCE FROM THE SIDE OF THE SECOND PARTY 

8) DW1 in his evidence has deposed that he is the legally married husband of the 1st 

party and the said marriage was solemnized on 01/05/14 in the presence of all the 

family members of their respective family members and well-wishers and before such 

solemnization of marriage they both have registered their marriage before the Notary 

Public, Margherita on 27/12/13. The parents and other family members & petitioner 

knew that he belongs to Adivasi caste. After the solemnization of their marriage the 

petitioner was taken to her house at POWAI TEA ESTATE where they both resided 

together as husband and wife with his old aged father and unmarried sister. The 

petitioner always wanted to live a life with her own whimsy & fancy desires. It was 

her husband who always wanted that his wife should take of his old aged parents, 

household works and to love his sister. But soon after his marriage the petitioner has 

claimed for a separate accommodation at Margherita. He tried his level best to make 

her understand that he works at POWAI TEA ESTATE and the company has allotted 

him a staff quarter and it is not possible for him to arrange a separate 

accommodation at Margherita with his little income. As a result his wife always used 

to quarrel with him and threatened him that she shall teach him a lesson if her 

demand is not fulfilled. It was the petitioner who constantly nags him as uncultured 
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ADIVASI. The 1st party was not even inclined to fulfill her obligations of being a wife 

of minimum integrity towards him and his other family members. She wanted that 

the 2nd party should stay at Margherita and to relinquish the Adivasi Caste and to 

accept Bengali caste. He tried to understand that it will not be possible for him to 

leave his own caste and to accept the other caste but he has failed to rectify such 

nature of his wife i.e. the petitioner. The second party used to take care of his wife 

with utmost sincerity and he tried to fulfill all the wishes and desires of his wife with 

utmost care. The 2nd  party cannot ignore his old aged parents and his minor 

unmarried sister and he will not be able to relinquish his caste. The opposite party 

never refused the 1st party to take her to the doctor during the chest pain. The 

opposite party being a worker of the Powai Tea Estate to gets every facility at the 

Powai hospital for any treatment, but the petitioner was always stubborn by her 

nature to exercise her own prerogative of her illogical choice to go for her medical 

treatment which becomes expensive and unbearable for the opposite party and she 

always refuses to go to Powai hospital for her check up and started demanding that 

she will go to Rontix hospital for treatment. On refusal by the opposite party to go to 

Rontix hospital the petitioner voluntarily went to Margherita that to without the 

knowledge and consent of the opposite party. He didn’t use any abusive language 

nor he tried to pour kerosene oil upon her but it was the wife of the 2nd party who 

threatened him that she shall fire entire house and shall burn all alive if her demand 

to stay in a separate accommodation at Margherita is not concealed. She had lodged 

a FIR against him with the help of her brother but she ultimately failed. It was his 

mother who expired long back and his maternal aunt is just like his mother and she 

sometimes visits his home but unfortunately his wife used to misbehave and even 

used filthy and insulting languages to her and he asked his wife to seek apology. It 

has been accepted by his wife in the maintenance application that she had quarrel 

with his maternal aunt. He always informed his wife to obey his maternal aunt who is 

just like his mother but she used to quarrel with her unnecessarily. He never 

threatened his wife to face consequences. He didn’t beat at her belly during the time 

of her pregnancy which is false allegation. He was fully aware that she was pregnant 

and no question arises to assault her. Over an above no such medical documents are 

attached with the maintenance application as testimony of any such torture. On 

22/02/15 his wife went her brother on her own whims and fancy to her parent’s 

house out of her own wish. He informed his wife that she shouldn’t take up any 

journey but she refused to accept it and rather replied that he belonged to an 
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ADIVASI community and she shall never accept the culture and tradition of adivasi 

community as she is from a Bengali community and she doesn’t want to reside with 

him & his family anymore. She will teach him a lesson.  On 25/02/15 she lodged one 

false case against him u/sec 498A of IPC at Digboi Police station vide GR CASE NO. 

125 OF 2015 u/sec 164 of CrPC before the court on 26/02/15 that she didn’t know 

the second party belongs to ADIVASI community and she belongs to a Bengali family. 

At the time of his wife pregnancy the medical expenses of his wife was totally free at 

the Powai tea estate hospital and he was ready provide her medical facilities but he 

was unable to afford it RONTIX hospital, MARGHERITA. She refused to take the free 

treatment at POWAI TEA ESTATE hospital in spite of his repeated request. He is a 

permanent worker at the POWAI tea Estate and he is working at the fitter 

department and his monthly income is not definite and it depends on the number of 

working days per month only. It is not possible on his part to run separate 

accommodation with such little income of a sum of Rs. 1800/- only @ Rs. 115/- per 

diem only for a period of 24 days in a monthly average. He question of neglecting or 

refusing to maintain his wife doesn’t arise because he never refused her to maintain. 

She of her own left her matrimonial house voluntarily for such unlawful demand from 

him. He tried to bring her back but she never came back. He never works at the 

shop of his maternal aunt at POWAI BAZZAR, opp. powai bus stand as alleged by his 

wife in the petition. It has been mentioned by the 2nd party that his wife is an 

educated lady and has got sufficient earnings on private teachings of numbers of 

students at home. He has always to settle the matter amicably but his efforts went in 

vain. He earns in an average a net sum of Rs. 1800/- only per month along with 

facilities of accommodation, medical, domestic fuel for cooking etc. in one 

accommodation. He cannot manage another accommodation with his poor income. 

Payments slips are enclosed as EXT B(1 TO 3) of the opposite party. He looks to after 

his old aged father and his minor sister and he has never refused nor neglected and 

deserted his wife. He prays that the maintenance petitioner be dismissed as she has 

voluntarily left the house.  

9) DW1 is his cross examination has deposed that they performed the court marriage in 

the month of December, 2013. On 01/05/14 they performed social marriage. The 

first party used to stay with him in his quarter. He is a permanent worker of the 

POWAI TEA ESTATE. He gets his wages on weekly basis. A case was pending against 

him in this very court and in the said case he got acquittal. At the time of filing this 

case his wife was pregnant and subsequently she gave birth to a baby boy in the 
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month of JULY, 2015. At the time of delivery of the baby he went to the civil hospital 

but his wife didn’t allow him to take the baby. In spite of that he paid the hospital 

expenses. He has no objection if the court directs him to pay maintenance allowance 

to his wife and the child.  The suggestions put forward are of total denial.  

Appreciation of evidence 

10) In this case from the perusal of the evidence of PW’S as well as DW’S it appears that 

there is no dispute with regard to the marriage between the parties and they have 

admitted that they are legally married husband and wife.  

11) But in this case it needs to be tested through the evidence on record that whether 

the 1st party has left the house of the 2nd party after having sufficient cause/reason. 

During the evidence of PW’S it has been brought to light that the 1st party was 

subjected to torture by the 2nd party which led to the institution of the case u/sec 

498 A of IPC. It has also been adduced that she was assaulted on her stomach 

during her pregnancy and she was asked to seek apology from her maternal aunt 

but she refused and it was on this issue her husband had threatened her of dire 

consequences. This has also been brought to light during the course of evidence that 

the 2nd party had denied her of medical treatment and she had to undergo treatment 

at RONTIX hospital, Margherita. This are some of the key issues which has come to 

light during the evidence of PW1. However, it appears during the cross examination 

of PW1 & DW1 that there was a case which was pending against the 2nd party u/sec 

498 A of IPC which deals with the offence of cruelty clubbed with dowry. In the said 

case it has been admitted by DW1 during the cross examination that he was 

acquitted from the said case. This clearly shows that there was no act of cruelty 

clubbed with dowry against the 1st party. Similarly, it is evident that there were 

allegations of torture which was brought to light against the 2nd party that he had 

assaulted his wife on her stomach during her pregnancy. This fact couldn’t be proved 

by the 1st party and nor any such medical documents were adduced in this case to 

prove it. However, there might have been some problems which took place between 

them. This is clear that she had some health issues but she had undergone medical 

treatment at RONTIX hospital rather than knowing the fact that her husband was 

working at the Powai Tea Estate and she had the knowledge that the treatment 

would be free of cost at the POWAI hospital. However, there is no documents 

submitted in this regard to prove it. But it has been admitted by DW1 during his 

cross examination that he had paid the expenses of the civil hospital at the time of 

delivery of baby but he was not allowed to meet the baby by his wife. This shows 
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that the husband i.e. the 2nd party had taken care of his wife and it cannot be denied 

at all. The major issue which took place is with regard to the issue of apology which 

her husband asked her to seek from his aunt when there was a quarrel which took 

place between the 1st party and the aunt of the 2nd party. The quarrel took place in 

his absence and when the 1st party was asked to seek apology she denied it. This 

fact has been highlighted by both parties. But this court is of the view that this 

cannot be said to be a sufficient cause of living separately when the entire quarrel 

took place between the 1st party and his aunt and there is no role of the second 

party in it.  

12) It is important to note here that during the cross examination of PW1 it has been 

admitted by PW1 that she left the house of the 2nd party after eight days. This has 

been admitted by PW1 in cross examination that there were attempts made number 

of times to settle their dispute but she is not willing to go back with her husband 

under any terms and conditions. If her husband takes a separate accommodation 

she shall not go as she in fear that her husband may kill her. She didn’t know about 

any criminal background of her husband. She didn’t know whether her husband was 

involved in any case. She went to doctor during her stay with her husband for the 

alleged assaults. She has not submitted any papers in support of the torture inflicted 

upon her by her husband. She will not stay with her husband but she will not give 

him divorce.   

13) This evidence of PW1 clearly lead to one conclusion that she doesn’t want to stay 

with her husband despite attempts being made by her husband to bring her back 

through amicable settlement. It has also been admitted by PW1 that she will not stay 

with her husband and she will not give him divorce. This is evident that the 1st party 

is not interested to live with her husband at any cost even if the 2nd party arranges 

for a separate accommodation. However, it has been stated by PW1 she is having a 

fear of being killed. This fear psychosis can be there in the mind of the 1st party but 

there is no evidence brought to light in this regard. It is true that there are instances 

which has been brought to light that the 2nd party wanted to pour kerosene upon her 

but it has admitted by PW1 that she didn’t submit any document as to the torture 

inflicted upon her. There was a case which was pending against the 2nd party but the 

second party has been acquitted in that case.  

14) This is crystal clear that the 1st party doesn’t want to stay with the second party and 

she has been living separately. It appears that there are some of the facts which are 

mentioned in the evidence on affidavit by both parties but it couldn’t be proved by 
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both sides.  

15) But the evidence of PW1 clearly shows that there is no sufficient grounds shown by 

the 1st party that she is having a sufficient ground to claim maintenance from the 2nd 

party.  

16) The word “sufficient means” has not been defined anywhere in the CrPC nor the 

explanation attached to the section clearly deals with it. But the term has been 

interpreted in a number of ways by the various High Courts and in one of the cases 

the Delhi High court in Chander Prakash V. Shila Rani AIR 1968 Del 174 has 

observed that The term “means” contemplated in section 125(1) are not confined 

only 

to visible means such as lands and other property or employment. If the person is 

healthy and able bodied he must be held to have a means to support his wife, 

children 

and parents. 

17)  Coming to the issue relating to “neglect & refusal” meted to the 1st party neglect 

and refusal may be by words or by conduct. It may be express or implied also. But in 

this case the question of neglect and refusal to maintain by the 2nd party couldn’t be 

proved by the 1st party which has been highlighted in the earlier paras.  In this case 

it appears clearly that from the evidence of PW’S that the 2nd party is having means 

and he is having his own income. This has been apparent from the evidence of 

PW1 that the second party is a permanent labour of POWAI TEA ESTATE and he is 

having his own income. It has been admitted by PW2 that the 2nd party is a 

permanent labour of the POWAI TEA ESTATE and as per salary certificate he gets a 

salary of Rs. 137/- per day and the PF is deducted from the salary and it is kept in a 

different account. The opp. party is having free accommodation & free medical 

facility. It has also come to light during his cross examination that no permanent 

employees are allowed to work outside. In such a case it clearly negates the views of 

PW1 where in it has been stated in the evidence on affidavit that that the 2nd party is 

working at the electrical shop and he is having some earning out of it. Similarly, 

there is a deduction of 12 % of the daily wage of an employee for the period which 

he works. This clearly shows that even if the second party is having his salary on a 

daily basis but there are deductions which are made out of it. Even if the daily wage 

of the 2nd party is Rs. 137/- per day and the said amount if calculated will lead to an 

amount of 4110/- per month and there is deduction of 12 % on a daily basis. From 

the said amount there is deduction and hence an amount of Rs. 493.20/- are 
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deducted from his salary for provident fund. He is left with an amount of Rs. 

3616.80/- out of which 54 paisa are deducted per kg for rice and flour. This clearly 

shows that the salary gets reduced to some extent. This clearly shows that the 2nd 

party if he works for the entire month will get a salary of Rs. 3000/- plus and not 

more than it. This has also been admitted by the 1st party that the second party 

looks after his father, unmarried minor sister & his grandfather. The father of the 

second party doesn’t work. This clearly shows that the 2nd party is having a duty to 

look after then and the other expenses are borne by him. However, the second party 

enjoys a free accommodation & free medical facility but the said was not availed by 

the 1st party. It has been stated by PW2 that if a person is referred from POWAI TEA 

ESTATE then he will be entitled for free medical treatment. This option could have 

been exercised by the 1st party but she didn’t avail it.  

18) The 1st party has brought to light that the second party earns a salary of Rs. 

10,000/- per month but the said couldn’t be proved in this case. The first party has 

also admitted in her cross examination that the second party doesn’t have any shop 

of his own. However, during the course of evidence of DW1 it has been brought to 

light that he earns a salary of Rs. 1800/- per month whereby he works for 24 days in 

a month which has been proved by way of EXT B1 to B3. The salary certificates also 

varies from one another. However, in an average the second party gets an amount of 

Rs. 3000/- per month if he is having a payment of Rs. 115/- per diem. There will be 

on certain occasions whereby the works may be stopped and hence in such a case 

the salary will get reduced. This shows that the second party is having some income 

of his own but it cannot be said that he earns to the tune of Rs. 10,000/- per month 

and the second party being an permanent employee of Powai Tea estate and he is 

not entitled to work outside. There is evidence from both sides that the second party 

is look after his family out of his limited income. This has been brought to light 

during the evidence of DW1 that he will not be able to have a separate 

accommodation for his wife out of his limited income. This evidence of DW1 

remained unturned during the cross examination of DW1.  

19) However, it has become clear that the second party is having sufficient means of 

income and the question of neglect and refused to maintain his wife and child 

couldn’t be proved by the 1st party. There has to be a balance achieved between the 

two versions. The 2nd party is having his income and on the other hand the second 

party has duty and responsibility towards his family members. The second party has 

also a duty towards his wife i.e. the first party and he has never denied it also. There 
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might have been some problems between them but it has been proved by way of 

evidence that she had left the house of the 2nd party by her own wish and will. She 

never came back also. The first party doesn’t want to lead a matrimonial life with the 

second party. Hence, in such a case the question of neglect and refusal to maintain 

doesn’t arise at all.  

20)  The object of section 125 CrPC is to prevent vagrancy and destitution. It provides a 

speedy remedy for the supply of food, clothing and shelter to the deserted wife and 

the 2nd party is required to maintain his wife & child. There is no doubt that the 

second party doesn’t want to maintain his wife but it appears that the first party 

doesn’t want to stay with him and she has left the house voluntarily. There is a 

responsibility upon the husband to look after his minor child.  

21) In view of the above discussions and reasons I am of the opinion that the husband is 

having his source of income as a permanent employee of POWAI TEA ESTATE and he 

is working there in the fitter department. The income of the second party is limited 

one. He has a duty towards his father, minor sister and grandfather. There is no 

denial of the fact that the 1st party has left the house of the 2nd party with her own 

will and wish and the question of neglect and refusal to maintain her couldn’t be 

proved in this case by the 1st party. However, the second party is bound to maintain 

his child who is a minor one.  

ORDER 

In the light of the above mentioned issues and reasons mentioned above I 

am of the opinion that the minor child of the 1st party is entitled to 

maintenance of Rs. 1000/- per month. This court is of the view that the 1st 

party is not entitled to maintenance as she has left the house of out of her 

own wish and will and she never returned back to her matrimonial home. 

There is no question of neglect and refusal to maintain the 1st party by the 

2nd party but the 1st party never wanted to return to her matrimonial home 

even if her husband makes separate accommodation for her and she 

doesn’t want to stay with her husband. 

Considering the status of the husband as well as his earning source & 

considering the prevailing situation in the society clearly reveals the fact 

that there has been a rise in the price of all the essential commodities and 

other basic necessities (inclusive of their medical & health issues) and so 

the child of the first party is entitled to claim an amount of Rs. 1000/- as 

monthly maintenance. 
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A total of Rs. 1000/- per month is to be paid by the 2nd party for his child. 

This order of maintenance allowance is to take effect on and from 

12/04/19. The reason behind ordering from the date of order is that the 

2nd party is having a limited source of income and considering the status 

of the husband I am of the opinion that if the order is made from the date 

of filing of application there would be a huge arrear amount and it 

wouldn’t be possible for him to bear it and it also appears that the first 

party was provided interim maintenance by this court and as per order 

dated 01/06/15 the interim maintenance amount was fixed at the tune of 

Rs. 1000/- per month for the first party and as the final order 

has been passed in this case today. The interim maintenance amount shall 

come to an end now and if the there is an arrear amount left with regard 

to the interim maintenance till today the second party is hereby directed 

to pay the same to the first party as soon as possible. Hence, I deemed it 

fit that the order of maintenance allowance is to take effect from the date 

of this order for the minor child.  

Furnish a free copy of this final order to the 1st party u/s 128 of CrPC.  

Make necessary entry in the judgment register.  

Given under my hand and seal of this court on this the 12TH day of APRIL, 

2019 at MARGHERITA COURT. 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

 

APPENDIX: 

WITNESSES FROM THE FROM THE SIDE OF FIRST PARTY: 

PW1: SMTI. RUPA (KAR) DAS 

PW2: SRI GAUTAM BARIAH 

WITNESSES FROM THE SIDE OF SECOND PARTY:    

DW1: SRI BIKI DAS 

EXHIBITS FROM THE SIDE OF FIRST PARTY:  

EXT A IS THE SALARY CERTIFICATE 

EXT A (1) IS THE SIGNATURE OF PW2 

EXHIBITS FROM THE SIDE OF SECOND PARTY:  

EXT B (1), B(2), B(3) ARE THE SALARY SLIPS OF THE OPP. PARTY 
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SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

 


