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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO:  09 OF 2019 @ PRC CASE NO: 21 OF 2019 

U/ Sec 379 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

SRI DIPAK MAJHI 

S/O: LATE SUKLAL MAJHI 

ADDRESS: TINGRAI GANGO BASTI 

P.S. DIGBOI, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr.  BAPA PURU KASHYTA, LEARNED ASST.PP  

FOR THE ACCUSED: Mr. SUBHAJIT DEBNATH, LEARNED LEGAL AID COUNSEL 

CHARGE FRAMED ON:  08/02/19  

EVIDENCE RECORDED ON: 06/03/19 & 02/04/19 

ARGUMENT HEARD ON: 09/04/19 

JUDGMENT DELIVERED ON: 12/04/19 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of the First Information Report 

(in short as FIR) wherein the informant has alleged that on 01/01/19 there was theft 

of one pipe from the back side of his house at night. On 04/01/19 the stolen pipe 

was found in the hands of the accused person. The accused person admitted his 

guilt. The accused was handed over to the police. Thereby the informant lodged the 

FIR. The criminal law was set in motion with the lodging of the FIR.  

2. In this case the O/C DIGBOI PS registered as DIGBOI PS case No. 04/2019 U/sec 

379 of IPC and the case was entrusted to ASI PRIYADHAR HANDIQUE for pre 
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investigation and finally after completion of pre investigation the charge sheet was 

submitted by S.I. (P) LAKHINATH DOLEY against the accused person U/sec 379 of 

IPC.  

3. In this case the accused person was arrested and after finding a prima facie case 

and sufficient grounds to arrest the accused person was remanded to judicial 

custody. After filing of the charge sheet this court took cognizance of the offence 

u/sec 379 of IPC and as per section 207 of CrPC & the charge U/sec 379 of IPC was 

read over and explained to the accused person to which he pleaded not guilty and 

claimed to be tried. In this case the prosecution has adduced as many as five PW’S 

to prove the case. In this case the statement of the accused person is hereby 

recorded and his plea is of total denial. The defence does not want to adduce any 

DW’s from their side. 

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT OF DETERMINATION No.1: 

Whether the accused person had committed theft of on 01/01/19 at night 

and the accused had intended to take dishonestly the pipe from the lawful 

authority of the informant and after having dishonest intention did it and it 

was without the consent of the informant from the back side of his house and 

it was found in your hands on 04/01/19 and thereby the accused committed 

an offence u/s 379 of IPC? 

Discussion, Decision and Reasons there on: 

6. PW1 in his evidence has deposed that he is the informant of this case. One pipe was 

stolen which he had purchased from his house. The occurrence took place on 1st 

January, 2019. The accused DIPAK MAJHI admitted that he committed theft of pipe 

in the village meeting. Police arrived at the place of occurrence. The accused was 

brought to the police station and the pipe was handed over to him by the police. EXT 

2 IS THE SEIZURE LIST, EXT 2(1) IS HIS SIGNATURE, EXT 1 IS THE FIR. He had put 

thumb impression in the FIR. He can recognize the accused person. 

7. During his cross examination he stated that the FIR was lodged on 4th January, 2019. 

The reason behind the delay is not mentioned in the FIR. He didn’t mention the 

reason behind the delay in the FIR before the police. He didn’t submit any 

documents to claim his ownership over the pipe. This sort of pipe is normally 
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available in the market and anybody can purchase it. The occurrence took place 

around 1:00 A.M. and he didn’t see who committed theft. In the meeting around 100 

villagers gathered there. He didn’t know what is written in EXT 2. The suggestions 

put forward are of total denial.  

8. PW2 in his evidence has deposed that he knows the informant and the accused 

person. There was a meeting at the village level and the informant told them that 

the accused committed theft of the pipe in the meeting. The accused person 

admitted his guilt in the village meeting. The villagers decided in the meeting that 

the accused person should be handed over the police. He saw the pipe in the village 

meeting. The police came and he was handed over to the police. EXT 2 IS THE 

SEIZURE LIST, EXT 2(1) IS HIS SIGNATURE.  

9. During his cross examination he stated that he didn’t have any personal knowledge 

about the incident. He came to know about it from the informant. The pipe was 

seized in connection with this case. He didn’t know who committed theft of pipe and 

how the theft was committed. This sort of pipe is normally available in the market 

and anybody can purchase it. The informant didn’t show any document to us in 

connection with this pipe. There were more than 30/40 people who gathered in the 

meeting. He didn’t know what is written in EXT 2. The suggestions put forward are 

of total denial.  

10. PW3 in his evidence has deposed that he knows the accused and the informant. 

There was a meeting held on 04th January at the village level. The informant 

informed him that the accused committed theft of pipe. The accused admitted his 

guilt at the village meeting. The police was informed. He didn’t saw the pipe. Later, 

on he stated that he saw the pipe. The pipe was handed over to the informant by 

the police. EXT 2 IS THE SEIZURE LIST, EXT 2(1) IS HIS SIGNATURE.  

11. During his cross examination he stated that he didn’t have any personal knowledge 

about the incident. He didn’t know who committed theft of pipe and how the theft 

was committed. This sort of pipe is normally available in the market and anybody can 

purchase it. The informant didn’t show any document to him in relation to the pipe. 

There were 30/40 people who were there in the meeting. He didn’t know what is 

written in EXT 2. The suggestions put forward are of total denial.  

12. PW-4 in his evidence has deposed that he know the complainant and accused 

person. There was a meeting held at the village level on 04th, 2019. The complainant 

informed them that the accused person committed theft of pipe. The pipe was 

recovered from someone house and the people who gathered there informed them 
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that the accused person had committed the theft of pipe. The accused person was 

also previously engaged in theft cases and the villagers decided to hand him over to 

the police. Police arrived there and apprehended the accused person. The 

complainant brought the pipe to his home when the meeting was over.  

13. During cross examination he stated that he came to know about the incident from 

the complainant. He has no personal knowledge about the incident. He did not know 

from whom the pipe was recovered. He did not know who committed the theft of 

pipe and how the theft was committed. The pipe which was seized in connection 

with this case is easily available in the market and anyone can purchase it. The 

complainant did not show any document to them in connection with this pipe. He did 

not know the Criminal Case numbers which are pending against the accused 

persons. There were 50 people who gathered at the village meeting. The 

suggestions put forward are of total denial.  

14. PW-5 in his evidence has deposed that on 04-01-2019 he was working at the Digboi 

P.S as ASI. On that day one FIR was lodged by Sonu Karmakar at the Digboi P.S and 

he was entrusted for pre investigation. He recorded the statement of the 

complainant, visited the place of occurrence on 04-01-2019. He recorded the 

statements of the witnesses, prepared the sketch map and seizure list. The accused 

was apprehended on 04-01-2019 and he recorded his statement and thereafter he 

was forwarded to the Court on 05-01-2019. Ext.2 is the seizure list and Ext.2(3) is 

his signature. After completing the pre investigation he handed over the case diary to 

the O/C, Digboi P.S. The SI (P) Lakhinath Doley after finding sufficient materials 

against the accused person filed charge sheet against the accused person u/s 379 of 

IPC. Ext. 4 is the charge sheet and Ext.4(1) is the signature of SI (P) Lakhinath 

Doley, which he know.  

15. During his cross examination he stated that the entire investigation was conducted 

by him. The occurrence took place on 01-01-2019. The FIR was lodged on 04-01-

2019 at 6-30 PM. The complainant did not mention the delay in the lodging of the 

FIR. The informant did not inform the reason behind the delay in the lodging of the 

FIR. He did not seize or ask for any document of ownership in respect of the theft 

articles from the complainant. He did not try to find out the source of purchasing the 

theft materials. He did not find any specific identification mark of the seized articles, 

which was seized by him. It is normally available in the market and any one can 

purchase it. There are houses of Rajesh Karmakar, Poma Tanti, accused Dipak Majhi 

and Sakuntala Tanti situated near the place of occurrence. He did not record the 
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statements of Rajesh Karmakar Poma Tanti and Sakuntala Tanti. He did not find any 

eye witness in relation to this case. He had read over the contents of the seizure list 

to the three witnesses. He recovered the seized articles from the house of the 

complainant and it has been specifically mentioned in Ext.2. He did not meet any 

prayer for recording the confession of the accused person before the Court. The 

suggestions put forward are of total denial.  

I have heard the arguments of the learned ASST.PP & the learned Legal Aid 

counsel. 

16. From the perusal of the evidence of the PW’S it appears that the offence alleged 

against the accused person is u/sec 379 of IPC. There is no denial of the fact that no 

such occurrence took place. 

17. It is to be noted here that Section 378 of IPC defines theft, “Whoever, intending to 

take dishonestly any moveable property out of the possession of any person without 

that person’s consent, moves that property in order to such taking, is said to commit 

theft. Explanation 1.—A thing so long as it is attached to the earth, not being 

movable property, is not the subject of theft; but it becomes capable of being the 

subject of theft as soon as it is severed from the earth. Explanation 2.—A moving 

effected by the same act which affects the severance may be a theft. Explanation 

3.—A person is said to cause a thing to move by removing an obstacle which 

prevented it from moving or by separating it from any other thing, as well as by 

actually moving it. Explanation 4.—A person, who by any means causes an animal to 

move, is said to move that animal, and to move everything which, in consequence of 

the motion so caused, is moved by that animal. Explanation 5.—The consent 

mentioned in the definition may be express or implied, and may be given either by 

the person in possession, or by any person having for that purpose authority either 

express or implied.” 

18. On perusal of the evidence of PW’S it appears that there is no such evidence brought 

to light that the accused person had committed the offence of theft of pipe from the 

house of the informant. It is true that there was a theft which was committed but it 

couldn’t be made clear from the evidence of PW’S that the accused did it. It is 

evident on perusal of the evidence on record that there is no eye witness who had 

seen the occurrence of theft. It has also been admitted by PW-1 as well as by PW-2, 

PW-3 and PW-4 that they did not see who had committed the theft of pipe as well as 

they had no idea who had committed the theft of pipe. However, PW-1 to PW-4 had 
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admitted that such kind of pipe are easily available in the market and any one can 

purchase it. It has been admitted by PW-1 that he did not submit any ownership of 

his pipe and this has also been admitted by PW-2, PW-3 and PW-4 that the 

complainant did not show them any document in the meeting that P.W-1 is the 

owner of the pipe. In this regard PW-5 i.e. the I/O has also admitted that he did not 

seize any document of ownership from the informant. It has also been admitted by 

the I/O that such kind of pipe available in the market and any one can purchase it.  

19. It is important to note here that on 04-01-2019 the complainant found the pipe at 

the hands of the accused person and thereby the accused admitted his guilt in the 

public meeting. This fact has also been corroborated by PW-2, PW-3 and PW-4. 

However, these sort of statements made by the accused person is an extra judicial 

confession.  

20. The law relating to extra judicial confession is that it is unsafe to base conviction on 

extra judicial confession and it cannot be relied upon and it need support of other 

supporting evidence.  

21. It is true that the accused person has admitted his guilt in a public meeting. 

However, extra Judicial confession must be received with great care and caution. 

There is no evidence brought to light that the PWs saw the accused committing 

theft.  

22.  It has been brought to light during the cross examination of PWs that the said pipe 

is easily available in the market and anyone can purchase it. There is no document to 

prove that the informant is the owner of the pipe.  

23. The incident took place on 01-01-2019 and the FIR was lodged on 04-01-2019. It 

appears that there is a delay of three days in the lodging of the FIR. However, it has 

been admitted by PW-1 that he has not mentioned the reason behind the delay in 

the lodging of the FIR before the I/O as well as it has not been mentioned in Ext.1. 

This clearly shows that there is a delay in the lodging of the FIR and the prosecution 

has not been able to explain the delay in the lodging of the FIR.  

24. Now let us have a glance at the evidentiary value of the F.I.R. It is not substantive 

evidence and it is merely to set the criminal law in motion. It also important to note 

that the F.I.R should be lodged as soon as possible. The object sustaining upon 

prompt lodging of the report to the police is to obtaining earlier information in 

relation to the circumstances in which crime was committed. 

25. The Hon'ble Supreme Court in BISHNU DEO Vs. STATE OF ODISHA (1982) 
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CRILJ 4931 wherein the Hon'ble Supreme Court has observed that delay in the 

lodging of F.I.R quite often results in embellishment which is a creature of 

afterthought and on account of delay, the report not only gets bereft of the 

advantage of spontaneity, but danger creeps any of the introduction of coloured 

version, exaggerated account or concocted story as a result of deliberation and 

consultation & for this reasons, it is essential that delay in the lodging of F.I.R should 

be satisfactorily explained. 

26. This creates doubts and there are lacunas which the prosecution has failed to fill it 

up. When the offence which has been leveled against the accused person is so 

serious in nature and delay in the F.I.R which was filed after 3 days creates doubts 

and the story itself is found to be concocted & exaggerated one. The F.I.R. is to set 

the criminal law in motion. But they failed to do so.  

27. The FIR in a criminal case is an extremely vital and valuable piece of evidence for the 

purpose of corroborating the oral evidence adduced by the PW’S at the stage of trial. 

The object of prompt lodging of the FIR to the police in respect of commission of an 

offence is to obtain an early information regarding the circumstances in which the 

offence was committed, the names of persons who had played their role in the 

criminal acts & the eye witnesses who were present there at the place of occurrence. 

The delay in the lodging of the FIR results in afterthought which leads towards 

embellishment.  

28. In the case of DHANPAT Vs. STATE OF U.P. 1989(2) Crimes 154(All)2 wherein 

the hon’ble Allahabad high court has held that when the FIR has been lodged with 

delay and the delay in the lodging of the FIR had not been explained it would be 

unsafe to base conviction of the accused upon the evidence produced by the 

prosecution.  

29. This court has also taken into consideration the statement of the accused person 

u/sec 313 of CrPC and on close perusal it appears that his plea is of total denial.  

30. During the evidence of these PW’S none of the ingredients of section 379 of IPC 

could be bought forwarded by the prosecution during the course of evidence. Hence, 

this court finds itself difficult that no such essential elements of the above mentioned 

section could be proved by the prosecution beyond doubt. 

31. The golden rule that runs through the web of civilized criminal jurisprudence is that 

an accused is presumed to be innocent unless he is found guilty of the charged 

                                                           
1 (1982) CRILJ 493 
2
 1989(2) Crimes 154 (All) 
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offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of 

the International Covenant on Civil and Political Rights 1966. Art.11(1) of the 

Universal Declaration of Human Rights 1948 also provides that any charged with 

penal offences has a right to be presumed innocent until proved guilty according to 

law in a public trial at which he has had all the guarantees necessary for his defence. 

32. In the case of V. D. Jhingan Vs. State of Uttar Pradesh3 AIR 1966 SC 1762 

the hon’ble supreme court has held that It is also the cardinal rule of our criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon the prosecution to prove all the facts constituting the ingredients beyond 

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the 

benefit of the reasonable doubt.  

33. A person has, no doubt, a profound right not to be convicted of an offence which is 

not established by the evidential standard of proof beyond reasonable doubt. 

34. In the light of above discussions and reasons I am of the opinion that the 

prosecution has failed to prove the case against the accused person beyond 

reasonable doubt u/sec 379 of IPC and hence the accused person deserved to be 

acquitted of the charge leveled against him.    

ORDER 

 In view of the above discussions and reasons mentioned above I am of the 

opinion that the prosecution has failed to prove the case against the accused 

person beyond reasonable doubt U/sec 379 of IPC and hence he is acquitted 

from this case and thereby set at liberty. 

The accused person SRI DIPAK MAJHI is hereby set at liberty and the accused 

person being in judicial custody and he be hereby released from the DISTRICT 

JAIL, TINSUKIA immediately if not required in any other case.  

LET RELEASE ORDER BE ISSUED FOR THE UNDER TRAIL PRISONER SRI DIPAK 

MAJHI. 

Make necessary entry in the Judgment register. 

The seized articles be handed over to the custody of the actual owner.   

Given under my hand and seal of this court on this the 12th day of APRIL, 2019 at 

MARGHERITA COURT.                                                       

   SALEH AHAMMAD 

                                                           
3
 AIR 1966 SC 1762 
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SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

         MARGHERITA, TINSUKIA 

 

 

 

 

 

 

 

 

APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: SANU KARMAKAR 

PW2: GANESH TANTI 

PW3: NABIN MAHALI 

PW4: KANHAIYA RAWTIA 

PW5: PRIYADHAR HANDIQUE, I/O. 

WITNESSES FROM THE DEFENCE SIDE:   NIL 

PROSECUTION EXHIBITS:   

EXT 1 IS THE FIR 

EXT 2 IS THE SEIZURE LIST 

EXT 2(1), (2),(3)  ARE THE SIGNATURES OF PW2, PW3 & PW5 

EXT 3 IS THE SKETCH MAP 

EXT 3(1) IS THE SIGNATRUE OF PW5 

EXT4 IS THE CHARGE SHEET 

EXT4(1) IS THE SIGNATURE OF PW5 

DEFENCE EXHIBITS:  NIL       

 

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA  

 

 


