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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 131 of 2018  

 

STATE OF ASSAM 

-VS- 

 

1. SRI DIGANTA SAIKIA, S/O: SRI BHUPEN SAIKIA 

2. SRI BHADRA RAJKHOWA, S/O: SRI ACHYUT RAJKHOWA 

ADDRESS: VILL.THAPABARI, P.S: SAIKHOWAGHAT, DIST:TINSUKIA (ASSAM) 

 

Under Section 447/323/34 of IPC 

 

 Present:            Debasish Kashyap, 

     Sub-Divisional Judicial Magistrate (M), Sadiya 

 

 

FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 
FOR THE ACCUSED: Mr. Putukan Chiring, learned defence counsel  

 
OFFENCE EXPLAINED ON:15/02/2017  
 

EVIDENCE RECORDED ON: 24/07/2018, 20/08/2018, 18/09/2018, 30/10/2018, 
29/11/2018, 14/12/2018 

 
ARGUMENT HEARD ON: 18/03/2019 
  
JUDGMENT DELIVERED ON: 02/04/2019 

JUDGMENT 

 

1. The case of the prosecution is that on 05.08.2015 at about 5:00 pm, the 

accused persons namely Sri Diganta Saikia, Bhadra Rajkhowa along with one 

Papu Saikia were quarreling in front of the shop of Sri Dijen Kakoti. When said 
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Dijen Kakoti went forward to stop them, the accused persons physically assaulted 

him with slap and fist blows. Moreover, the accused persons also injured his legs. 

Thereafter, the accused persons again came to attack Dijen Kakoti with “da” and 

iron rod. The villagers caught the accused persons and handed them to police. 

An FIR was lodged by Dijen Kakoti in this regard which was registered as Dholla 

P.S case No. 39/2015 under section 447/323/34 of IPC and S.I. Padma Gogoi 

was entrusted to investigate the case. On the basis of investigation, charge-sheet 

was submitted against the accused persons under Section 447/323/34 of IPC. 

 

2. The accused persons were arrested and remanded to judicial custody. 

After hearing both sides, particulars of offences under Section 447/323/34 of IPC 

was read over and explained to the accused persons to which they pleaded not 

guilty and claimed to be tried. The accused persons were later released on bail. 

 

3. Prosecution has adduced evidence of as many as seven witnesses 

including the I/O. The accused persons were examined under  Section 313 of 

Cr.P.C. and they denied the allegation against them. Defence side declined to 

adduce any evidence and hence defence evidence is closed. I have heard the 

argument of both the sides. 

 

4.    POINT FOR DETERMINATION: 

1. Whether the accused persons in furtherance of their common intention on 

05.08.2015 at about 05.00 PM criminally trespassed in to the shop of Sri Dijen 

Kakoti at Dirak Mukh, PS Dholla in order to assault him and thereby committed 

an offence punishable under Section 447/34 of IPC? 

 

2. Whether the accused persons in furtherance of their common intention on 

05.08.2015 at about 05.00 PM voluntarily caused hurt to Sri Dijen Kakoti at Dirak 

Mukh, PS Dholla and thereby committed an offence punishable under Section 

323/34 of IPC? 

DISCUSSION, DECISION AND REASONS THEREFORE: 

Both the points for determination are taken together for discussion for the sake 
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of convenience. 

 

5. PW1 Sri Adeswar Baruah has deposed that on a day about 1 ½ years 

back when he went to the shop of Dijen Kakoti, he saw that both the accused 

persons were tied by rope and were kept in the house of Dhiren Kakoti. 

Thereafter, police was informed and police took away the accused persons. PW2 

Dijen Kakoti is the star witness of this case as well as the alleged victim. He 

deposed that on a day in August, 2015 at about 5:00 pm,  the accused persons 

were quarreling among them selves. He stated that when he went to stop them, 

the accused persons gave fist blows on his face. Moreover, the accused persons 

also injured him on leg. Thereafter, people caught the accused persons and 

handed them to police. He proved the FIR lodged by him as Ext1. In his cross, he 

stated that he had lodged the FIR on the next day of the incident and he was 

also medically treated on the next day. He again stated that there were a lot of 

persons present at the place of the incident namely Nikhil Hazarika, Ramen 

Hazarika, Upada Hazarika and many other. 

 

6. Another witness, Nikhil Hazarika deposed that on the day of the incident 

in the month of August, 2015 at about 5:00 pm, villagers had caught and tied up 

the accused persons in the shop where the incident had happened. Then he 

could know that the accused persons had assaulted Dijen Kakoti in his legs. 

Thereafter, police was informed and police took away the accused persons. In 

his cross, the PW3 stated that he did not see the incident and can not specifically 

state from whom he had heard about the incident. PW4 Ganesh Barpatra stated 

that he was at home at the time of the incident and has no idea about the 

incident. Another witness PW5 Rimon Hazarika deposed that he went to the shop 

after the incident and heard that there was a quarrel between the complainant 

and the accused persons. He stated in his cross, that he can not remember from 

whom he had heard about the incident. Futher, PW6 Jibada Hazarika deposed 

that she had heard about a quarrel between the complainant and the accused 

persons in front of the shop of the complainant. She also stated in her cross that 

she did not see the incident. 



4 

                          G.R. Case No. 131 of 2018 

Dictated and corrected by me 

Debasish Kashyap, Sub-Divisional Judicial Magistrate(M), Chapakhowa, Sadiya 

 

 

7. PW7 is the I.O of the case. He stated that after taking over charge of 

investigation of this case, he arrested the accused persons, sent the victim for 

medical treatment, visited the place of occurrence and recorded the statement of 

witnesses. He again stated that on finding prima facie material against the 

accused persons, he submitted charge sheet against them which he proved that 

as Ext3. He also proved the sketch map as Ext2. In his cross, the PW7 stated 

that the complainant had told before him that the quarrel took place in front of 

his shop. He also stated that the place of occurrence as per the sketch map 

(Ext2) is a road. 

 

8. From the perusal of the above evidence, it transpires that the PW2 is the 

alleged victim as well as the only eye witness of this case. He has supported the 

prosecution case to the extent that he was assaulted by the accused persons on 

his face and legs. However, there is no evidence from his side to show that the 

accused persons had ever entered into his shop. From the version of the PW2, it 

appears that there were a lot of people at the place of occurrence at the relevant 

time some of whom are Nikhil Hazarika, Riman Hazarika and Upada Hazarika 

who had seen the incident. However, said Nikhil Hazarika as PW3 has stated in 

his evidence that he did not see the incident. He stated that he had only heard 

about the accused persons quarreling with Dijen Kakoti as a result of which Dijen 

Kakoti was injured. But he could not specifically state from whom he had heard 

about the incident. Again, the other eye witness as per the version of the victim, 

Riman Hazarika as PW5 has stated in his evidence that he did not see any 

incident but had only heard about a quarrel between the complainant and the 

accused persons. Thus, the eye witnesses as per the version of the complainant 

have not supported him in their evidence. The other witnesses too have not seen 

any incident as alleged by the prosecution. These witnesses have stated that 

they had only heard about the incident but could not state from whom they had 

heard about the same. Hence, not much reliance can be put on the evidence of 

these witnesses to support the prosecution case. On the other hand, it appears 

from evidence that it was the accused persons who were tied up with rope by 
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villagers and were handed over to police. The complainant has mentioned in the 

FIR (Ext.1) that the accused persons were caught when they came to assault 

him with “da” and iron rod. However, there is no evidence from any of the 

witnesses including the complainant himself in this regard. No such “da” or iron 

rod is also recovered from the possession of the accused. Therefore, the 

allegation brought by the complainant in the FIR (Ext.1) seems to be 

exaggerated one. 

 

9. The victim has again stated that he was injured in his face and legs by 

the accused persons. However, there is no supporting material as regards this 

evidence. Only the PW3 has stated that he could know afterwards that the victim 

had sustained injuries in his legs and he was treated. However, it is not clear 

how he could know about the same. None of the other witnesses have stated 

about any injury of the victim as a result of the alleged incident. It is argued by 

the learned APP that the victim was medically examined and the medical report 

supports the injuries of the victim. However, the medical examiner is not 

examined as a witness although he is a named witness. Therefore, medical 

report is not proved in accordance with law and same can not be relied in 

support of the prosecution case. 

 

10. From the above discussion, it appears that the description of the alleged 

incident in the FIR (Ext.1) lodged by the P.W.2 is an exaggerated one. Although 

the complainant has stated that the alleged incident was seen by many persons 

and some of whom he has also named, those witnesses have not supported the 

version of the complainant. The case of the prosecution does not find any 

support from any of the other prosecution witnesses. All the other prosecution 

witnesses except the complainant are hearsay witnesses and none of them could 

tell specifically from whom they had heard about the incident. Hence, not much 

reliance can be put on these witnesses. The alleged injuries of the victim is also 

not supported by any material or by any of the witnesses. Owing to the above, 

the evidence of the P.W.2 also cannot inspire the satisfaction of the Court. Thus, 

prosecution could not prove the offence under section 323 of IPC against the 
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accused persons beyond doubt. Moreover, there is no evidence to show that 

there was any common intention between the accused persons to commit the 

alleged crime. Apart from that, there is also no evidence to show that the 

accused persons had ever entered into the shop of the complainant with any 

criminal intent. Situated thus, there is no difficulty in holding that the prosecution 

has failed to prove its case against the accused persons beyond all possible 

doubts and to the satisfaction of the Court. 

 

11. Therefore, considering all the aspect including the circumstances of the 

case, I am of the opinion that the prosecution has failed to prove its case under 

Section 447/323/34 of I.P.C. against the accused persons. Accordingly, the 

accused Sri Diganta Saikia and Sri Bhadra Rajkhowa are found not guilty and 

acquitted of the charge under Section 447/323/34 of I.P.C. and they are set at 

liberty forthwith.  

 

12. The bail bond executed by the accused and surety, if any are extended 

for next six months as per the Provisions of section 437(A) Cr.P.C.  

 

13. Seized articles, if any be returned to the rightful owner as per law.  

 

Case is disposed of on contest. 

 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 02nd day of April, 2019.                                          

              

 

            

(Debasish Kashyap) 

      Sub-Divisional Judicial Magistrate (M),   

          Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1…….FIR 

Ext.1(1)…..Signature of P.W.2 

Ext.2………..Sketch map 

Ext.2(1)…….Signature of P.W.7 

Ext.3……….Charge Sheet 

Ext.3(1)…..Signature of P.W.7 

 

EXHIBIT OF THE DEFENCE  

NONE 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  

PROSECUTION WITNESS 

P.W.1: Sri Adeshwar Baruah 

P.W.2: Sri Dijen Kakoti 

P.W.3: Sri Nikhil Hazarika 

P.W.4: Sri Ganesh Barpatra 

P.W.5: Sri Riman Hazarika 

P.W.6: Smti. Jibada Hazarika 

P.W.7: Sri Padma Gogoi (I.O) 

 

DEFENCE WITNESS 

NONE 

 

 

   (Debasish Kashyap) 

        Sub-Divisional Judicial Magistrate (M),   

               Chapakhowa, Sadiya   


