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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 57 of 2019  

 

STATE OF ASSAM 

-VS- 

     SRI BIKASH BURAGOHAIN, S/O: SRI BIRESH BURAGOHAIN 

     VILL. LAKHIMIJAN, P.S.: SADIYA, DIST: TINSUKIA, ASSAM  

 

Under Section 380 of IPC 

 

 Present:            Debasish Kashyap, 

     Sub-Divisional Judicial Magistrate (M), Sadiya 

 

 

FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 
FOR THE ACCUSED: Mr. Mantu Boragohain, P. Baruah, T. Sonowal,            
    learned defence counsel  

 
CHARGE FRAMED ON: 20.03.2019 
 
EVIDENCE RECORDED ON: 03.04.2019, 09.04.2019 

 
ARGUMENT HEARD ON:  24.04.2019 

 
JUDGMENT DELIVERED ON:  24.04.2019 

JUDGMENT 

 

1. The case of the prosecution is that on 24.02.2019 at about 2.30 PM, the 

accused Sri Bikash Buragohain entered into the house of Sri Nitul Bora and 

committed theft of one Gionee Mobile handset bearing SIM No.6900800312 and 

also an amount of Rs.3,000/- from inside the almirah. With these allegations, an 

FIR was lodged by Sri Nitul Bora on 25.02.2019 at Sadiya P.S. which was 
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registered as Sadiya P.S case No. 35/19 under Section 380 of IPC and S.I. 

Pranabjyoti Das was entrusted to investigate the case and finally after 

investigation, charge-sheet was submitted by him against the accused under 

Section 380 of IPC. 

 

2. The accused  was arrested in connection with this case and remanded to 

judicial custody. Copies of relevant documents were furnished to the accused. 

After hearing both sides, charge under Section 380 of IPC was framed against 

the accused the particulars which was read over and explained to the accused to 

which he pleaded not guilty and claimed to be tried. Later, the accused was 

released on bail.  

3. Prosecution has adduced evidence of three witnesses including the 

informant. Considering the nature of evidence adduced by the witness 

(complainant), the learned APP has submitted that any further evidence would 

not be of any help to the prosecution. Hence, the learned APP has declined to 

adduce any further evidence and prosecution evidence is closed. The accused is 

examined under Section 313 of Cr.P.C. and he has denied the allegations. 

Defence side declined to adduce any evidence and hence defence evidence is 

closed. I have heard the argument of both the sides. 

 

4. POINT FOR DETERMINATION: 

Whether the accused on 24.02.2019 at about 2.30 PM committed theft of one 

Gionee mobile handset with SIM No.6900800312 and cash amount of Rs.3000/-  

from the house of Sri Nitul Bora at 7 No. Santipur, P.S. Sadiya, Dist. Tinsukia, 

Assam and thereby committed an offence punishable under Section 380 of IPC? 

 

DISCUSSION, DECISION AND REASONS THEREFORE: 

5. The informant deposed as P.W.1 that on 24.02.2019 at about 2.30 PM, 

the accused who is his nephew entered his house and took away one mobile 

phone from inside the house. Moreover, the accused took away Rs.3000/- from 

inside the almirah in the house. He deposed that he was not present at home at 

that time. His wife had gone to a nearby shop without locking the door. His wife 
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informed him about the incident. Then, he came and searched the mobile. He 

also testified that he called at the mobile no of his wife and the accused had 

picked up the phone and confessed about taking the mobile phone and money 

from his house. As deposed by the P.W.1, though the accused had promised to 

return the mobile phone and the money, he did not return the same. Hence, he 

had lodged the FIR which he proved as Ext.1. He also deposed that the stolen 

mobile handset was recovered from the possession of the accused and was 

seized by police. He proved the seizure list as Ext.2. In his cross, the P.W.1 

stated that he did not see the accused committing any theft. He also stated that 

he cannot say the details about the stolen mobile handset. He denied the 

suggestion that the accused did not confess before him about stealing mobile 

handset and money and about returning the same. 

 

6. P.W.2 deposed that on 24.02.2019 at about 4 PM when she came back 

home from office, Nitul Bora had told her that one mobile handset and Rs.3000/- 

was stolen from his house by the accused. In her cross, she stated that she did 

not see the accused in the house of the informant in the day of the incident. She 

also did not see the accused committing any theft in the house of the informant. 

Again, another witness, the P.W.3 deposed that she is the wife of the informant 

and the accused is her nephew. She deposed that one day one mobile handset 

and Rs.3000/- was missing from her house when she was not present and she 

could know about the same on her return. She called her husband and when he 

came  home, he called at her mobile no. Then the accused picked up the phone. 

She testified that her husband thought that the accused had stolen the mobile 

phone and hence lodged this case on misunderstanding. She also deposed that 

she does not have any grudge against the accused and she does not want to 

proceed with the case. In her cross, she stated that she does not have any 

objection if the accused is acquitted.       

 

7. From the perusal of the above evidence, it transpires that none of the 

witnesses has seen the accused committing the alleged theft in the house of the 

informant. From the evidence of the informant (P.W.1), it is clear that he could 
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come to know about the alleged theft of mobile handset and Rs.3000/- from his 

house from his wife. The P.W.1 has deposed that he called at the mobile no of 

his wife and the accused had picked up the phone. He also stated that the 

accused had confessed about committing theft of the phone and had also 

promised to return it. But as the accused did not return the same, he had lodged 

this case. He also stated that the stolen mobile handset was later recovered from 

the possession of the accused by police. However, this evidence does not find 

support from any other witness or material on record. The wife of the informant 

as P.W.3 has categorically stated that since the accused had picked up the phone 

when her husband had called, her husband had mistakenly thought that the 

accused had committed the theft of the mobile handset. The accused has also 

denied confessing about committing the alleged theft and there is no material to 

support that version of the P.W.1. The mobile handset which is stated to be 

recovered from the accused is not produced in Court and no other witness has 

supported the version of the P.W.1 regarding recovery of stolen handset from 

the accused. The P.W.1 is also not aware about the description of the stolen 

mobile handset. Thus, the version of the P.W.1 regarding recovery of stolen 

handset from the accused is not at all reliable. In fact, the P.W.3 who is the 

owner of the allegedly stolen handset and from whom the informant has come to 

know about the incident has not supported the prosecution case. She has 

categorically stated that the case is lodged because of misunderstanding and she 

does not want to proceed with the case. Thus, the witnesses of the prosecution 

has failed to support its case .  

 

8. From a careful consideration of the prosecution evidence, it transpires 

that there is no eye witness of the alleged incident. There is also reliable 

evidence to show that the stolen article is recovered from the possession of the 

accused. While the informant has stated that the accused had confessed of 

committing the theft before him, the owner of the alleged stolen article who is 

the wife of the informant has stated that her husband has mistakenly thought 

that the accused has committed the theft. Thus, no reliable incriminating material 

can be derived from the evidence of the prosecution against the accused. There 
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is no evidence from the prosecution to bring home the charge under Section 380 

of IPC against the accused. Therefore, prosecution has failed to bring out any 

materials against the accused through its evidence.      

 

9. Therefore, considering all the aspect including the circumstances of the 

case, I am of the opinion that the prosecution has failed to prove its case under 

Section 380 of I.P.C. against the accused. Accordingly, the accused Sri Bikash 

Buragohain is found not guilty and acquitted of the charge under Section 380 of 

I.P.C. and he is set at liberty forthwith.  

 

10. The bail bond executed by the accused and surety, if any are extended 

for next six months as per the Provisions of section 437(A) Cr.P.C.  

 

11. Seized articles, if any be returned to the rightful owner as per law.  

Case is disposed of on contest. 

 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 24th day of April, 2019.                                          

              

 

            

(Debasish Kashyap) 

      Sub-Divisional Judicial Magistrate (M),   

 Chapakhowa (Sadiya) 
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 APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1…….FIR 

Ext.1(1)…..Signature of P.W.1 

Ext.2.......Seizure list 

Ext.2(1)......Signature of P.W.1 

 

EXHIBIT OF THE DEFENCE  

NONE 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  

PROSECUTION WITNESS 

P.W.1: Sri Nitul Bora 

P.W.2: Smt. Anju Sungkurang 

P.W.3: Smt. Biplobi Bora 

 

DEFENCE WITNESS 

NONE 

 

 

 (Debasish Kashyap) 

        Sub-Divisional Judicial Magistrate (M),   

  Chapakhowa, Sadiya    


