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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR) 

  TINSUKIA

Present: S. Sultana, AJS

      SDJM(S), Tinsukia

GR CASE NO. 1912/2013

U/S 379 IPC

R/W Sec 3 (2) of PDPP Act

State of Assam

Vs

Sri Akan Nag & others

                                                      …….... ACCUSED

Advocate for prosecution: Learned Banti Hazarika

Advocate for defence: Learned S. Chutia, S. Sharma

Charge framed on: 21-03-14

Date of Evidence: 15-07-14, 27-11-14, 30-09-15,

17-12-15, 06-06-17

Date of Argument: 02-04-19

Date of Judgment: 10-04-19

JUDGMENT

1. The prosecution case succinctly is that informant on 09.11.2013

lodged an ejahar stating that on  08.11.13 at around 6:10 PM.,

while they were doing patrolling duty near Langkashi OCS, they

caught red handed  3(three) persons namely (1) Bablu Karmakar

(2)  Philip Kujur and (3) Binanda Moran, while they were stealing

condensate oil from the oil pipe lines. Informant also stated in
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the ejahar that they recovered 18 litres of stolen condensate oil

from  the  possession  of  accused  Bablu  Karmakar  and  one

Yamaha  motor  cycle,  bearing  Registration  No.AS/06/B/2759  in

the name of accused Binanda Moran from the spot which was

used to carry the  stolen condensate oil.
         

Thus, the above facts circumstances led to the filing of  

the instant complaint and set the prosecution case in motion.

2. Based on the ejahar, Bordubi P.S. Case No.115/13 u/s 379 IPC r/w

section 3(2) of Prevention of Damage to Public Property Act 1984

(hereinafter  referred  to  as  PDPP  Act)   was  registered.  After

completion  of  investigation,  Investigating  Officer  submitted

charge-sheet against accused persons namely  Binanda Moran,

Bablu Karmakar, Sunil Karmakar, Akon Nag and Philip Kujur u/s

379 IPC R/W sec 3(2) PDPP Act for their prosecution under the

aforesaid sections of law.

3. Relevant  copies  of  documents  were  furnished  to  above

mentioned accused person as per provision of law.

4. Vide order dated 17.02.14, case against accused Sunil Karmakar

was abated due to his death. Vide order dated 22.01.19 case

against accused Philip Kujur was split up and the original case

record  proceeded  against  accused  Binanda  Moran,  Bablu

Karmakar and Akan Neog.

5. Charge u/s 379 IPC R/W Sec 3(2) of the PDPP Act was framed,

read over and explained to accused persons to which they have

pleaded not guilty and claimed to be tried.

6. In this instant case, 9 (nine) prosecution witnesses (hereinafter

referred  to  as  PWs)  were  summoned,  examined-in-chief  and

cross examined by defence except PW6 and PW7.

7. Statement of defence u/s 313 CrPC has been recorded. Defence

did  not  tender  any  evidence  in  its  support  and  denied  the

allegations brought against it. I have heard arguments advanced

by both sides, with each side trying to establish its stand. I have

also perused the entire case record.
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POINTS FOR DETERMINATION:

8. The points of determination are as follows:-

(i)  Whether  accused persons  on 08-11-13 at  around 6:10 pm

between Langkashi OCS and Oil Well no. 360  dishonestly took

18  litres  of  condensate  oil,  out  of  the  possession  of  Oil

Authorities  without  their  consent  and   thereby  committed  an

offence u/s 379 IPC?

(ii)  Whether accused persons on 08-11-13 at around 6:10 pm

between  Langkashi  OCS  and  Oil  Well  no.  360  took  out

condensate oil by cutting the oil pipeline and thereby destroyed

the public property and  thereby committed an offence u/s 3(2)

of the PDPP Act? 

REASONS, DISCUSSIONS & DECISIONS THEREOF:

9. To arrive at a conclusion, I have gone through the evidence on

record thoroughly one by one. 

10.PW-1/Informant  Tankeswar  Konwar  has  deposed  in  his

evidence that he knows the accused Bablu Karmakar, Binanda

Moran and Philip Kuzur. PW1 also deposed that on 08.11.13 at

about 6:30 pm he along with the SPOs were doing patrolling duty

near  Langkashi  OCS.  They  saw  Bablu  Karmakar  and  others

stealing condensate oil  and so they chased and caught Bablu

Karmakar. PW1 further deposed that they recovered a 20 litre

gallon  containing  18  litres  of  condensate  oil  from  Bablu

Karmakar.  After  that  PW1  lodged  an  FIR  and  handed  over

accused  Bablu  Karmakar  in  the  Lankashi  outpost.  PW-1  also

deposed  thatPolice  recovered  a  motorcycle  from  accused

Binanda Moran.

In his cross examination PW1 has deposed that he himself

wrote the ejahar and he lodged the ejahar at around 7-7:30 pm

to  the  Incharge  of  Lankashi  Outpost.  In  the  ejahar,  PW1 has

mentioned  that  he  caught   accused  Bablu  red  handed  and

except accused Bablu, he has not mentioned any others name in

the ejhar.  PW1 has deposed that they need not have to give
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report  to  their  superior  officer  that  how  many  accused  they

caught in a month. While being shown the ejahar which is Ext-1,

PW1  has stated that he has not written the ejahar himself, also

stated that he has not seen his ejahar  in this case record. PW-1

has deposed that Police has seized the condensate oil from  PW1

which he had taken from accused Bablu Karmakar.  PW-1 also

deposed that Ext -1 is not written by PW1 himself and he only

signed in the ejahar and he was told to sign in the ejahar by In-

charge Abidur Rahman. PW1 could not identify the other  three

persons who had cut the oil  pipes because he has seen them

only once at the place of occurrence (P.O.).

In rest of the evidence PW1 has denied the suggestions

put by the defence.

PW-2  Manikanta  Gogoi has  deposed  in  his  evidence

that  informant  is  their  In-charge.  PW-2  also  depsoed  that  he

knows  the  accused  persons  after   police  caught  them.  PW-2

deposed that  On 08.11.13 at  about  6:30pm they  were  doing

patrolling duty near Langkashi OCS, they saw accused persons

were  stealing condensate  oil  and so  they  chased and caught

accucsed  Bablu  Karmakar,  other  accused  persons  fled  away.

PW2 further deposed that they received a gallon containing 18

litres of condensate oil from accused Bablu Karmakar. After that

they  brought  accused  Bablu  Karmakar  to  police  station   and

informant lodged the ejahar. Police seized those condensate oil

contained in the gallon. 

In  his  cross  examination  PW2  has  deposed  that  they

caught  accused  Bablu  Karmakar  while  he  was  stealing

condensate oil. Accused Bablu Karmakar could not flee from the

P.O. PW-2 deposed that Informant is his superior officer and he

was  with  informant  while  patrolling.  There  were  also  four

homeguards and one S.P.O. and they were in a Bolero vehicle.

Place  of  occurence  is  about  21/2 km distance  from the  Police

outpost.  The pipe  which was cutting by the accused persons

was nearby to the road. It was winter season  and  it was dark.

By seeing lights of their vehicle the other three accused persons
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fled  away  immediately.  They  have  caught  accused  Bablu

Karmakar and brought him to the police station. Since Incharge

of the Police Outpost asked him to sign, PW2  signed  Ext.2 and

Ext.3, which are seizure list. They were in the police outpost for

about  half  an  hour  and  after  that  they  have  returned.  PW1

Konwar  himself wrote the ejahar by sitting in the Police outpost.

PW2 has further deposed that he has been with PW1 Konwar for

five years and he  knows the handwriting of PW1. PW2 has not

seen the ejahar which was lodged in the police outpost.

In rest of the evidence PW-2 has denied the suggestions

put by the defence.

PW-3 Indra Barua has deposed in his evidence that he

knows  the  informant  while  he  worked  as  security  guard  at

Nagajan Security Camp. PW3 also deposed that he had seen the

accused  persons  present  in  the  dock  at  Langkashi.  PW3  has

deposed  that  the  incident  occurred  on  08.11.13  at  about  6-

6:30pm. PW3 has also deposed that he along with Tankeswar

Konwar who is an Oil  Security, homeguard Padma Barua were

doing  patrolling  duty  near  Langkashi  OCS.  They  saw  Bablu

Karmakar and others stealing condensate oil and so they gave a

chase and caught Bablu Karmakar and 3-4 others. PW3 further

deposed that they recovered a 20 litre gallon containing 18 litres

of  condensate  oil  from  accused  Bablu  Karmakar.  They  also

recovered  a  motorcycle  from the  place  where  condensate  oil

were being stolen. They handed over accused  Bablu Karmakar

along  with  the  recovered  articles  to  the  police.  PW-3  also

deposed that  Tankeswar  Konwar had lodged an ejahar  in  this

regard. Police recorded statement of PW3.

In his cross examination PW3 has deposed that on the day

of incident they were patrolling at Langkashi and he does not

remember how many oil fields are there in that area. PW3 does

not  remember  from  which  oil  field  the  condensate  oil  were

extracted. The incident occurred at about 6-6:30pm. PW3 does

not  know  the  persons  who  were  there  with  accused  Bablu

Karmakar. PW3 also deposed that the oil pipeline from which the
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condensate oil  was stolen was cut priorly by someone and oil

was  dripping out and he does not remember the colour of the

gallon that  was  recovered.  PW3 does  not  know who was  the

owner  of  the  motorcycle  that  was  recovered.  PW3  further

deposed that he can only recognize Bablu Karmakar amongst

the  accused  persons  present  in  the  dock.  They  did  not  ask

accused Bablu Karmakar when they caught him that where his

house was.  There are houses at a distance from the place of

occurrence.
In rest of the evidence PW1 has denied the suggestions

put by the defence.

PW-4 Bhadreswar Baruah has deposed in his evidence

that he knows the informant and he does not know the accused

persons.  PW4  also  deposed  that  the  incident  occurred  on

08.11.2013 at about 6:30pm. PW-4 has deposed that While PW4

was patrolling near  Langkashi  OCS area along with  informant

then  at  OCS  No.360,  some  three  miscreants  were  cutting  oil

pipelines wth a hacksaw to take out condensate oil. PW4 further

deposed that they apprehended there three persons viz Babul

Karmakar,  Philip  Kuzur  and  Binanda  Moran.  18  litres  of

condensate oil were recovered from their possession.  Police had

taken the three accused persons to police station.  Police had

seized  the  plastic  gallon  containing  condensate  oil.  Police

recorded statement of PW4.

In his cross examination,  PW4 has deposed that he is an

Special Police Officer and in service since 2006, his headquarter

office  is  at  Nagajan.  The  Langkashi  area  falls  within  their

jurisdiction but PW4 does not have the idea of the total area of

Langkashi  within  their  jurisdiction.  PW4 also  deposed that  he

along  with  Tankeswar  Konwar  and  3  homeguards  were  doing

patrolling duty.  The police station was about 6km from there.

The I/C Langkashi Police Outpost read out the contents of seizure

list which is Ext-2 to him. In Ext-2, it was written that 18 litres of

condensate oil  were seized and 3 persons were apprehended.

Police  had  seized  18  litres  of  condensate  oil  from Tankeswar
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Konwar.  Ext-2  was  prepared  at  about  6:30  pm  in  the  police

station. The Ext-2 was prepared after the lodging of ejahar.

PW-5  Dimbeswar Malagharia  has  deposed  in  his

evidence that he knows the informant but he does not know the

accused persons. PW-5 has deposed that the incident occurred

on 08.11.2013 as there was theft of  condensate oil.  PW5 also

deposed that on that date, he along with Tankeswar Konwar and

homeguards were doing duty and they found the pipelines to be

cut.  PW-5 also deposed that he found a man with a gallon of

condensate  oil  whose  name  was  Babul  Karmakar.  They  then

caught  him  and  handed  him  over  to  police  along  with  the

condensate oil. PW5 further deposed that on the following day

police  told  that  they  had  recovered  another  man  with  a

motorcycle to be involved in the incident. The police had seized

that motorcycle.

In  his  cross examination,  PW5 has  deposed that   Ext.3

which  is  the  seizure  list  was  prepared  after  two  days  of  the

incident.  PW-5 also deposed that on the day of signing Ext-3,

Tankeswar Konwar too was with them. PW5 also deposed that on

the day of preparation of Ext.3, police recorded his statement.

PW5 does not know the contents of Ext-3.  Police had informed

PW5 about the recovery of a motorcycle but PW5 had not seen

the seized motorcycle. PW5 does not know any of the accused

persons.  PW5 went to police station at about 7pm along with

Tankeswar  Konwar,  few  homeguards  and  PW4  Bhadreswar

Barua. PW5 has not seen the materials seized by police in the

court.

In rest of the evidence, PW5 has denied the suggestions

put by the defence.

PW-6 Purab Moran has deposed in his evidence that he

knows the informant and knows accused Binanda and Bablu by

their names and face but  the rest accused perosns are known to

him by their face only, but he does not know their names. PW6
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also deposed that the accused persons reside nearly the OCS

where PW6 does his duty and he does not know anything about

the incident.

His cross examination is declined by defence. 

PW-7 Ajoy Dahotia has deposed in his evidence that he

knows the informant and accused persons. PW7 also deposed

that he does not know anything about the incident.

Cross examination of PW-7 is declined by defence. 

PW-8 Simanta Mahanta has  deposed in  his  evidence

that  he knows the  informant  as  well  as  the accused persons

Bablu  Karmakar  and  Binanda  Moran.  PW-8  deposed  that  the

incident  occurred  on  one  day  in  the  year  2013.  PW-8  also

deposed  that  he  heard  that  there  was  theft  of  oil  from  the

pipelines  behind  OCS  Langkash  and  also  heard  that  accused

Binanda Moran and others had committed the theft of oil. PW8

further  deposed  that  informant  told  him  about  the  theft

committed by accused Binanda Moran. 

In his cross examination, PW8 deposed that police did not

record his statement. PW8 also deposed that he  had not heard

about the incident, theft from informant.

PW-9 Surajit Bora has deposed in his evidence that on

15.11.2013 he was working as Senior Chemist (Laboratory) in

the  Chemical  Laboratory  of  Oil  India  Ltd.  Duliajan.  PW9  also

deposed that  on that  day,  PW9 received a sample in 2 litres

capacity  in  sealed  plastic  bottle  i.e.  2000ml  i.e.  2  litres  for

laboratory test forwarded by the Security Department, Oil India

Ltd. Duliajan submitted by Lankashi Outpost under Bordubi PS

with reference to Bordubi PS Case No.115/2013 u/s 379 IPC r/w

sec. 3(2) of PDPP Act. PW9 deposed that the chemical test of the

sample was conducted by staff of PW9 under his supervision and

the chemical examiation report was submitted on 23.11.2013 to

Generel  Manager  (Security)  OIL.  PW-9  also  deposed  that  the

chemical  examiation  of  the  sample  was  conducted  as  per

IP/ASTM Standard as mentioned in the report   and test  result
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showed that  the sample is  similar  to  condensate liquid  (NGL-

Natural Gas Liquid).

In his  cross examination, PW9 has deposed that he does

not say the sample as condensate liquid as per their scientific

language. PW-9 also deposed that in his opinion though PW9 has

mentioned that the sample was submitted by Lankashi Outpost

to the Security Department, OIL,  Duliajan, to substantiate this

fact there is no document in the case record.

11. On  perusal  of  the  evidence  on  record,  it  is  found  that  PW-

1/Informant, PW-2 Manikanta Gogoi and PW-3 Indra Baruah and

PW-4  Bhadreswar  Baruah  have  unanimously  deposed  in  their

evidence that they have caught accused Bablu Karmakar while

he was stealing condensate oil from oil  pipe line at Langkashi

OCS and they also recovered from him 18 litres of condensate oil

at the place of occurrance. Defence could not rebut or shake the

credibility of  evidence of the said Pws in this regard. 

However,  charges against accused Binanda Moran and  

Akan Neog could not be substantiated from the evidence of the 

Pws. 

12.It has been held in Rang Bahadur Singh Vs. State of UP, AIR

2000 SC 1209 that the time-tested rule is that acquittal of a

guilty should be preferred to conviction of an innocent person.

Unless  the  prosecution  establishes  the  guilt  of  the  accused

beyond reasonable doubt, a conviction cannot be passed on the

accused.

13.In light of the discussions made above, the inevitable conclusion,

therefore  is  that  prosecution  has  failed  to  bring  home  the

charges levelled against the accused persons namely Binanda

Moran and Akan Neog beyond the pale of reasonable doubt and

accordingly, accused persons are entitled to acquittal.

14.In the result, accused persons Binanda Moran and Akan Nag are

acquitted from the charges u/s 379 IPC r/w Sec 3 (2) of PDPP Act

levelled against them and they are set at liberty forthwith.
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15.However, accused Bablu Karmkar is convicted  u/s 379 IPC r/w

Sec.  3  (2)  of  PDPP  Act  and  is  sentenced  to  undergo  simple

imprisonment for a period of 1 month and 10 days. Accused is

also  sentenced  to  pay  fine  of  Rs.  2,000/-  in  default  he  shall

undergo simple imprisonment for 10 days.
 

16.I have heard accused Bablu Karmakar who has stated that he is

suffering from severe internal disease. Accused is in weak health

which is  apparent  from his  physical  appearance.  Accused has

also stated that he is the sole bread earner and his family is

dependent on him entirely. The said sentence has been awarded

after  hearing  both  sides  and  the  accused  on  question  of

sentence. Already undergone period of detention be set off as

per law.

17.Bail bonds furnished on  behalf of accused persons shall remain

in force for a period of six months.

18.Furnish a free copy of this judgment to accused Bablu Karmakar.

19.Given under my hand and seal of this Court on this  10 th day of

April, 2019.

20.Case is disposed off hereby on contest.
                        
                                                                               

                                                                         (Salma Sultana)
 Sub-Divisional Judicial Magistrate, 

                                                              Tinsukia, Assam
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ORDER

Accused Binanda Moran, Bablu Karmakar and Akan Nag are present.

Judgment is  ready and has been delivered and pronounced in open

Court.

Accused  Binanda Moran and Akan Nag are acquitted from the charges

u/s 379 IPC r/w sec 3(2) PDPP Act levelled against them and they are

set at liberty forthwith.

Accused Bablu Karmkar is convicted  u/s 379 IPC r/w Sec. 3 (2) of PDPP

Act and is sentenced to undergo simple imprisonment for a period of 1

month  and  10  days.  Accused  is  also  sentenced  to  pay  fine  of  Rs.

2,000/- in default he shall undergo simple imprisonment for 10 days.

Already undergone period of detention be set off as per law.

Bail bonds furnished on their behalf shall remain in force for a period of

six months.

Furnish a free copy of this judgment to accused Bablu Karmakar.

Given under my hand and seal of this Court on this  10th day of April,

2019.        

Case is disposed off hereby on contest.                                                   

                        
                                                                               

                                                                 (Salma Sultana)
 Sub-Divisional Judicial Magistrate, 

                                                    Tinsukia, Assam
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APPENDIX

1.     PROSECUTION EXHIBIT:
      Ext. 1 – Ejahar
      Ext. 2, 3 – Seizure List 
      Ext. 4 – Test reports 
      

2.     DEFENCE EXHIBITS: 
None

3.     PROSECUTION WITNESS:
PW 1 –  Tankeswar Konwar
PW 2-   Manikanta Gogoi
PW 3-   Indra Barua

     PW 4-   Bhadreswar Barua
PW 5-   Dimbeswar Malagharia
PW 6-   Purab Moran
PW 7-   Ajoy Dahotia
PW 8-   Simanta Mahanta
PW 9-  Surajit Bora

4.     DEFENCE WITNESS: 
      None 
                                                                                  

                                                             (Salma Sultana)
   Sub-Divisional Judicial Magistrate(S), 

                                             Tinsukia, Assam


