
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
TINSUKIA

G. R. Case No. 2067 of 2014
                                    U/S 387/34 of IPC

                                     State of Assam
                                                            ……………Prosecutor
                                         - Versus-
                                    

1. Sri Pankaj Bhawal
2. Sri Swapan Mandal

                                                            …………….Accused

                       Present: Dr. Chetana Khanikar, AJS
                                            
                   For the prosecution: Smt. J. Phukan, Addl. P.  P.

                  For the defence: Sri S. Roy, Sri A. Bhattacharjee, 

            Advocates

Evidence  recorded  on:  16.03.2017,  29.06.2017,

18.08.2017, 18.09.2017, 13.11.2017, 09.08.2018, 

28.11.2018, 13.05.2019

                  Argument heard on:      27.05.2019

                  Judgment delivered on: 31.05.2019

J U D G M E N T

1. The prosecution  case in  brief  as  stated in  the FIR  is  that  on

10.10.2014 when the informant had opened the shutter of his shop, he

found that one letter written in Assamese language with a demand of

Rs. 80,00,000/- in the name of ULFA was lying on the floor. Again, on

14.10.2014 at about 9 PM the informant received one call from mobile

phone  bearing  number  7399212780  in  his  mobile  phone  numbers

9435134300 and 8402870357. When the informant received the phone

on his phone number 8402870357, one person threatened him to pay

the demanded money. The person who called the informant had also

abused the informant in filthy language and threatened to face dire

consequences including kidnapping his children, if their demand is not

fulfilled.  The  informant  was  also  asked not  to  inform the  matter  to

police.
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2. On  the  basis  of  aforesaid  FIR,  police  registered  a  case  as

Tinsukia PS Case No. 930/2014. Police investigated the case and on

completion  of  investigation  submitted  charge-sheet  against  the

accused Sri Pankaj Bhawal and Sri Swapan Mandal U/S 387/34 of IPC. 

3. On appearance of the accused Sri Pankaj Bhawal and Sri Swapan

Mandal in Court, copies of relevant documents were furnished to them

as required U/S 207 of Cr. P. C. Considering the relevant documents and

hearing both the parties sufficient ground is found to presume that the

accused had committed offence U/S 387/34 of IPC. Accordingly charge

under those sections is framed, duly explained and read over to them,

to which the accused pleaded not guilty and claimed to be tried.   

4.       During trial the prosecution has examined nine witnesses and

also adduced five documentary evidences.

5. At  the  close  of  the  prosecution  evidence,  statements  of  the

accused  persons  U/S  313  of  the  Cr.P.C.  have  been  recorded  with

reference to the incriminating circumstances appearing against them in

the prosecution evidences. Defence side has adduced no evidence and

the plea of the accused is of total denial.

6.       After perusing the records, considering the materials produced,

hearing the arguments of the learned counsels for both the sides and

the  accused  the  following  points  are  taken  as  POINTS  FOR

DETERMINATION:

i) Whether  on  10.10.2014  and  14.10.2014  the  accused  had

induced the informant to deliver Rs. 80 Lacs to them?

ii) If  so,  whether  the accused had induced the informant  so,  by

putting him in fear of death or grievous hurt?

iii) If so, whether the accused had demanded the money from the

informant by putting him in fear, in furtherance of their common

intention?
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DISCUSSION, DECISION AND REASONS THEREOF:

Point (i):   Whether on 10.10.2014 and 14.10.2014 the accused had

induced the informant to deliver Rs. 80 Lacs to them?

      

7. In this case, PW 1 Sri Rajesh Singh and PW 2 Sri Rajesh Lal Singh

have stated that on the night of the incident both of them along with

police went to the house accused Swapan. Police apprehended Swapan

and  took  their  signatures  in  Ext.  1  seizure  list.  During  cross

examination they have stated that they do not know as to why Swapan

Mandal was arrested.

8. PW 3 Sri Murari Lal Agarwal is the informant. He stated that one

day in the month of October, 2014, when he opened his spare parts

shop at Chirwapatty, he saw a letter on white paper demanding Rs.80

lacs from him in the name of ULFA. He stated that after 2-3 days he

received a phone call on his mobile number 9435134300 by which the

caller  demanded  Rs.80  lacs  by  stating  that  if  he  did  not  pay  the

demanded money, his son will  be kidnapped. Then he filed the FIR.

Police seized the demand letter from him through Ext. 3 seizure list.

However, he stated that he never made any payment against the said

demand.

9. PW 4 Sri Sumen Bhawal stated that police asked them to show

the  house  of  the  accused  Pankaj  Bhawal.  Accordingly  he  and  his

brother Sujan Bhawal had accompanied police to the house of Pankaj

Bhawal.  Then police  took  Pankaj  to  the PS.  Later  on  he heard that

police  had  arrested  Pankaj  Bhawal  on  the  allegation  of  demanding

money  from  some  person.  He  further  stated  that  police  took  his

signature in Ext. 4. During cross examination he stated that he heard

about the incident from police and he does not know the contents of

Ext. 4.

10. PW 5 Sri Bijay Bhawal stated that police came to his house and

took his son to the PS. He further stated that police took his signature

on Ext 4, but it was blank at the time of signing. 
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11. PW 6 Sri Purushuttam Agarwal has stated that somebody had

demanded money from the informant by a letter and thereafter the

said person had demanded money over phone. Later on he went to the

PS with the informant and police seized the demand letter through Ext.

3 seizure list.

12. PW 7 Sri Naresh Jindal has stated that he came to know from the

informant that someone had threatened the informant and demanded

money over phone. He went to the PS with the informant and he put

his signature in the Ext. 3 seizure list.

13. PW 8 Sri Motilal Das has stated that he knows nothing about the

incident.

14.  PW 9 Sri Bipul Ch. Kalita is the I/O. During his examination in-

chief he stated that one Murarilal Agarwal had filed the FIR at Tinsukia

PS. On the basis of the FIR OC Makhan Borah registered the same as

Tinsukia PS Case No.930/2014, U/S 387 of IPC r/w S. 10/13 of UAPA and

he  was  entrusted  to  investigate  the  case.  During  the  course  of

investigation he had visited the place of occurrence, drew the sketch

map  and  recorded  the  statements  of  witnesses.  He  stated  that  he

seized a demand letter from the informant through Ext-3 seizure list.

Thereafter  he  filed  requisition  at  SP  office,  Tinsukia  for  the  CDR of

phone number 7399212780 and received the CDR and SDR at 9 PM on

15.10.2014.  On  the  basis  of  the  said  CDR  and  SDR,  he  went  to

Mankhuli  gaon  and seized one mobile  phone of  model  NOKIA 2700

from Swapan Mandal  through Ext-1  seizure list.   Thereafter,  on  the

basis of the statement of Swapan Mandal he apprehended one Pankaj

Bhawal  in  this  case  and  seized  one  NOKIA  1661-2  mobile  handset

bearing EMEI number 356904031387866 from him along with SIM card

number 7399212780 through Ext-4 seizure list. Both the accused were

brought to the PS. However, during cross-examination he deposed that

on 06.04.2016 SI Tushen Chetia went to Mankholi gaon to collect the

specimen handwriting of both the accused, but the accused were not

found. He stated that he did not collect the specimen handwriting of
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the accused for the purpose of investigation. He stated that in Ext-1 it

is not mentioned that the mobile phone was seized from the house or

from the possession of the accused Swapan Mandal. In Ext-4 it is not

mentioned that the mobile phone was seized from the house or from

the possession of the accused Pankaj Bhawal. He further stated that he

did not collect any report from any expert to ascertain that the SIM

number 7399212780 was used in the mobile phone model NOKIA 2700

which was seized from Swapan Mandal. He stated that the CDR and

SDR collected by him were not enclosed with the charge sheet.  He

further stated that he did not collect any expert opinion regarding the

materials seized through Ext-4.

15. However, the said CDR and SDR are available in the case record

which is duly submitted by the I/O along with the case diary. Apart from

that, the existence of the demand letter and its seizure is duly proved

by the witnesses of the Ext. 3 seizure list PW 3 and PW6. PW 3 has

stated  that  he  received  the  demand  letter  and  thereafter  received

phone calls from unknown person who demanded the money as written

in the demand letter. In the FIR, the phone numbers from where the

informant was demanded money is  mentioned as  7399212780.  The

informant received the phone calls in his phone numbers 9435134300

and 8402870357 on 14-10-2014. From the CDR (call detailed report),

which  is  available  in  the  case  record  and  about  which  the  I/O  has

stated on oath, it is seen that there were phone calls from the phone

number 7399212780 to the informant’s phone number 8402870357 on

14-10-2014. The said  mobile phone was found and seized from the

accused  Swapan  Mandal.  The  accused  Swapan  Mandal  also  in  his

examination U/S. 313 of the Cr.P.C., has admitted the fact of seizure of

the said mobile phone from him.

16. On the other hand, another mobile hand set with SIM number

7399212780  was  seized  through  Ext.  4  seizure  list.  The  seizure

witnesses PW 4 and 5 have stated the fact of going to the house of the

accused Pankaj Bhawal and they also admitted their signature in Ext. 4,

though they could not state about the contents of the Ext. 4. Again the

I/O  as  PW 9  has  also  proved  the  seizure  list.  Though  the  accused
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denied the fact  of  seizure of  the mobile handset  with the SIM card

bearing  number  7399212780 from his  possession,  the  defence  side

could  not  give  any  satisfactory  explanation  to  rebut  the  evidences

adduced by the prosecution side. 

17. Thus, considering the aforesaid discussion, it is found that the

informant had received a demand letter and phone calls demanding

money. The mobile phone from which the calls demanding money were

made was seized from the accused Swapan Mandal and the SIM card

was  seized  from  the  accused  Pankaj  Bhawal.  This  shows  that  the

accused have involvement with the act of demanding money from the

informant. The defence side could not adduce any explanation as to

how the said mobile phone or SIM card were found with the accused.

The defence side has tried to bring contradiction as to the seizure of

the phone from the accused Swapan, during cross-examination of the

I/O, by leading to the fact that it is not written in the seizure list Ext.1

that,  the  mobile  phone  was  seized  from  the  house  or  from  the

possession of the accused Swapan Mandal. But it is written in the Ext.

1 that the said mobile phone was seized as led by Swapan Mandal.

Apart from that Swapan Mandal has admitted the fact of seizure of the

said mobile phone from him.   

18. The I/O was also cross-examined by the defence that in Ext-4 it

is not mentioned that the mobile phone was seized from the house or

from the possession of the accused Pankaj Bhawal. However, from the

Ext.4, it is seen that Ext. 4 is clear to the fact that the mobile phone

and the SIM seized through Ext. 4 was seized from the house of the

accused Pankaj Bhawal.

19. Again,  the  I/O  was  questioned  by  the  defence  side  on  the

handwriting of the demand letter. During cross-examination the I/O has

stated that on 06.04.2016 the subsequent I/O SI Tushen Chetia went to

Mankholi  gaon  to  collect  the  specimen  handwriting  of  both  the

accused, but the accused were not found. He stated that he did not

collect  the specimen handwriting of  the accused for the purpose of

investigation. But, the fact of involvement of the present two accused
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as seen from the mobile phone and the SIM card could not be rebutted

by  the  defence  side  with  the  fact  of  non-examination  of  the  hand

writings  of  the  accused.  Even  if  the  demand  letter  is  written  by

somebody else, other than the present two accused, the proof of their

involvement  through  phone  calls  remained  intact.  Thus,  the  entire

circumstance painted a clear  chain  showing the involvement  of  the

accused with the incident, without any missing link, by showing that

the informant was demanded money in the name of ULFA by a letter,

followed by phone calls  and the said phone and the SIM card were

recovered  from the  accused  persons.  As  such,  it  is  proved  that  on

10.10.2014 and 14.10.2014 the accused had induced the informant to

deliver Rs. 80 Lacs to them.

      Hence point no. (i) is decided affirmative.

Point (ii):  If so, whether the accused had induced the informant so,

by  putting  him in  fear  of  death  or  grievous  hurt,  on  the  aforesaid

dates?

20. From the discussion of Point No. (i), it is seen that the accused

had induced the informant to deliver Rs. 80 Lacs to them. Now it is to

be decided whether the accused had put the informant in fear of death

or grievous hurt during such inducement. In the FIR it is stated that the

person who called the informant had also abused the informant in filthy

language  and  threatened  to  face  dire  consequences  including

kidnapping his children, if their demand is not fulfilled. The informant

as  PW  3  has  also  re-iterated  the  same.  As  it  is  a  telephonic

conversation, the circumstance does not demand any other witness to

have personal knowledge about that fact. The FIR and the deposition of

the informant is sufficient to hold that there was threatening from the

side of  the accused which led to reasonable apprehension of  grave

danger like kidnapping of children on the part of the informant. Apart

from that  no  reason  is  pointed  out  by  any  direct  or  circumstantial

evidence  in  the  case  as  to  why  the  informant  will  file  the  FIR,  in

absence  of  any  fear  in  his  mind.  And,  the  demand  as  well  as  the

threatening was  made in  the name of  ULFA which generally  in  this
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region creates a fear in the mind of people. However, no evidence to

the effect  that  the  accused had threatened the informant  to  cause

death or  grievous  hurt  is  found.  The threat  was for  kidnapping the

children of the informant. This is definitely a threatening of injury to the

person  related  to  the  informant.  Thus,  the  accused  had  put  the

informant in fear of kidnapping his children or in other words, in fear of

injury but not of  death or  grievous hurt,  while they induced him to

deliver Rs. 80 Lacs to them. Hence I am of the opinion that the accused

had  put  the  informant  in  fear  of  injury,  while  they  induced  him to

deliver Rs. 80 Lacs to them.

Hence point no. (ii) is decided partly affirmative to the extent of

putting  the  informant  in  fear  of  injury,  but  the  fact  of  putting  the

informant in fear of death or grievous hurt is decided negative. 

Point (iii):  If so, whether the accused had demanded the money from

the informant by putting him in fear, in furtherance of their common

intention?

21. Intention  is  an  act  of  mind  which  can  be  gathered  from the

conduct  of  the persons  concerned.  In  this  case,  it  is  seen that  the

demand calls  were  received from the mobile  phone of  the accused

Swapan  with  the  SIM card  of  the  accused  Pankaj.  Thus,  the  act  of

demand was done with the involvement of both the accused. Hence, it

clearly shows that the accused Swapan and Pankaj had prior meeting

of  mind  in  committing  the  offence.  Otherwise  there  should  be  any

evidence or explanation, as to how the mobile phone of one and the

SIM card of the other were united for the offence. Hence, I hold that the

accused persons had made the demand by putting the informant in

fear, in furtherance of their common intention.

Hence point no. (iii) is decided affirmative.

22. From the above discussions I  come to the conclusion that the

prosecution has established beyond reasonable doubt the fact that on

10.10.2014 and 14.10.2014 the accused had induced the informant to
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deliver  Rs.  80  Lacs  to  them,  by  putting  him  in  fear  of  injury,  in

furtherance of their common intention. The act of inducing a person to

deliver money or any valuable security by putting him in fear of injury

is defined U/S. 385 of the IPC. All the particulars of the offence of S.

385 of IPC are present in S.387 of IPC. For deciding the offence of S.385

of IPC nothing is to be decided beyond the particulars of S.387 of IPC.

The offence U/S. 385 of IPC is a minor offence than offence charged of

in  this  case,  i.e.,  offence  U/  S.387  of  IPC.  Therefore  following  the

procedure laid down in S. 222 of CrPC, and considering the evidences

and the submissions forwarded by the learned counsels,  I hold the

accused Sri Pankaj Bhawal and Sri Swapan Mandal guilty U/S

385 of IPC read with S. 34 of IPC.

 

23.  In  the  interest  of  justice  and  considering  the  nature  of  the

offence,  I  decided  not to release the accused on probation of

good conduct as it will encourage occurrence of this type of offence

in the society and faith of the people on justice delivery system will be

decreased by such release. Also, there exists every possibility that the

accused will commit offence of the same type without any hesitation if

they are so released without allowing them to suffer the consequences

of their act.

SENTENCE HEARING:

24.    The  accused  were  heard  on  the  question  of  sentence.

Considering his statements, facts and circumstances of the case, the

age, status and the economic condition of the accused, I decided to

deal  with  the  matter  of  the  sentence  of  the  accused  persons  in  a

lenient  way.  The  accused  Sri  Pankaj  Bhawal  and  Sri  Swapan

Mandal are sentenced to rigorous imprisonment for one year.

25.   As  per  provision  of  section  428  of  Cr.P.C. the  period  of

detention  already  undergone  by  the  accused  during  investigation,

inquiry  and  trial  of  the  case  be  set  of against  the  sentence  of

imprisonment. 
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26.  Let the  seized mobile phones and SIM cards be returned

to the real owners and the seized demand letter be destroyed in

due course of law.

      

27. Let  the  free  certified  copy  of  the  judgment  be

furnished to the accused Sri  Pankaj  Bhawal  and Sri  Swapan

Mandal.

    

           Given under my hand and the seal of this Court on this 31 st day

of May, 2019.

                                                                          (C. Khanikar)

                                                      Additional Chief Judicial Magistrate, 

            Tinsukia
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A P P E N D I X

Witnesses for the prosecution: 

P.W. 1: Sri Rajesh Singh

P.W. 2: Sri Rajesh Lal Singh

P.W. 3: Sri Murari Lal Agarwal, the informant

P.W. 4: Sri Sumal Bhawal

P.W 5: Sri Bijay Bhawal

P.W. 6: Sri Purushuttam Agarwal

P.W. 7: Sri Naresh Jindal

P.W. 8: Sri Motilal Das

P.W. 9: Sri Bipul Ch. Kalita, the I/O

Witness for the defence:

Nil 

Exhibit:

1. Seizure list                 …….. Ext. 1

2. FIR …..... Ext. 2

3. Seizure list                 …….. Ext. 3 

4. Seizure list                 …….. Ext. 4

5. Charge sheet …..... Ext. 5

                                                                          (C. Khanikar)

                                                      Additional Chief Judicial Magistrate, 

   Tinsukia
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