
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 

TINSUKIA

G. R. Case No. of 10/2017

U/S 447/323 of IPC

State of Assam

……………Prosecutor

- Versus-

Sri Om Prakash Khodal

…………….Accused

Present: Dr. Chetana Khanikar

Additional Chief Judicial Magistrate, Tinsukia

For the prosecution: Smti. J. Phukan, Addl. P.P.

For the defence: Sri H. K. Bhagawati, 

Advocate

Evidence  recorded  on:  05.09.2018,

19.12.2018, 10.05.2019

 Argument heard on: 24.05.2019

Judgment delivered on: 28.05.2019

J U D G M E N T

1.       The prosecution case in brief as stated in the FIR is that on

02.01.2017  at  about  5  PM  the  accused  came  to  the  house  of  the

informant  in  search  of  her  son  namely  Mahesh  Sah  and  when  the

accused  did  not  find  her  son,  the  accused  started  to  assault  the

informant.  It  is  stated  that  on  30.12.2016  there  was  a  marriage

function of  the informant’s son.  The brother of  the accused namely

Debaru  Khodal  and  one  person  from  Dhola  were  coming  in  their

motorcycle and the mobile phone the person from Dhola had lost near
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the house of the informant. For that matter an FIR was lodged with an

allegation  that  the  mobile  phone  was  found  by  the  son  of  the

informant.

2. On the basis of aforesaid FIR, police registered a case as Doom

Dooma  PS  Case  No.06/2017.  Police  investigated  the  case  and  on

completion  of  investigation  submitted  charge-sheet  against  the

accused Sri Om Prakash Khodal U/S 447/323 of IPC. 

3. On appearance of the accused Sri Om Prakash Khodal in Court,

copies of relevant documents were furnished to him as required U/S

207 of Cr. P. C. Considering the relevant documents and hearing both

the  parties  sufficient  ground is  found to  presume that  the  accused

person  had  committed  offence  U/S  447/323  of  IPC.  Accordingly,

particulars of offence under those sections are duly explained to him to

which the accused pleaded not guilty and claimed to be tried.

4. During trial  the prosecution has examined four witnesses and

also adduced five documentary evidences.

5. At  the  close  of  the  prosecution  evidence,  statement  of  the

accused U/S. 313 of the Cr.P.C. has been recorded with reference to the

incriminating circumstance appeared against  him in  the prosecution

evidences.  Defence  side  has  adduced  no  evidence  and  plea  of  the

defence is of total denial. 

6. After perusing the records, considering the materials produced,

hearing the arguments of the learned counsels for both the sides and

the  accused  the  following  points  are  taken  as  POINTS  FOR

DETERMINATION:

i. Whether on 02.01.2017 the accused had entered the courtyard of

the informant with intent to commit an offence thereon?

ii. Whether the accused had voluntarily caused hurt to the informant,

on that day?
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DISCUSSION, DECISION AND REASONS THEREOF:

Point (i) & (ii):

7.           For convenience of discussion and to avoid unnecessary

repetition Point No. (i) & (ii) are taken together for discussion.

8.            Here PW 1 is the informant. She deposed that on the day of

the marriage party of her son one motorcycle accident took place near

her house. She stated that on the next day the accused came to their

house  in  drunken  condition  and  stated  that  in  that  accident  their

mobile phone and money were lost and asked them to return the same.

She further stated that when she stated thatshe knows nothing about

that, the accused had abused her with obscene words and assaulted

her.  For  that  she  sustained  injury  near  her  right  ear.  During  cross

examination she stated that the PO is dark at the time of incident. She

stated that the houses of Bishnu, Bela, Jugendra, Bajrang and others

are situated near her house.

9. PW 2 stated that on the day of the incident Kamalawati called

him and told that a quarrel took place between the informant and the

accused. Accordingly he went to the house of the informant and saw an

altercation  between  the  informant  and  the  accused.  During  cross

examination he stated that the incident took place at the PWD road

going in front of the house of the informant.

10. PW 3 stated that the accused came to their house and quarreled

with his mother. The accused also assaulted his mother for which she

sustained injury on her right cheek. He stated that he was informed the

matter over phone. During cross examination he stated that he had not

seen the incident.

11. PW 4 is the I/O. During his examination in-chief he stated that he

had visited the place of occurrence, drew the sketch map, recorded the

statements  of  witnesses,  arrested  the  accused,  collected  the  injury

report and filed the charge-sheet. However, during cross-examination
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he deposed that  the incident  took  place in  front  of  the informant’s

house. There is the railway track by the side of NH 37. He stated that

PW  1  did  not  state  to  him  that  on  02.01.2017  the  informant  had

verbally informed the matter to the OP. He stated that PW 1 also did

not state to him regarding the loss of money by the accused. 

12. These  are  the  evidences  adduced  by  the  prosecution  side.

Considering all the evidences together, it is found that, PW 1 stated

that the accused came to the house of the informant, abused her with

obscene words and assaulted her. But the FIR is silent about the abuse

with obscene words. PW 2 stated that he saw only an altercation. PW 3

stated that the accused came to their house and quarreled with his

mother.  The  accused  also  assaulted  his  mother.  He  came  to  know

about the incident over phone. During cross examination he stated that

he had not seen the incident. Thus he is a hearsay witness. After going

through the evidence of the witnesses it is found that a quarrel took

place between the informant and the accused. Here PW 1 and PW 3 are

family  members.  During  cross  examination  PW  1  stated  that  the

houses of Bishnu, Bela, Jugendra, Bajrang and others are situated near

her house. But police did not record their statements. Thus, except the

informant's  evidence  no  substantive  evidence  is  found  against  the

accused. Injury hurt is also not proved. Under such circumstanc, I am of

the opinion that some more independent and corroborative evidence is

required to hold the accused guilty. As such, I hold that the prosecution

has failed to prove beyond reasonable doubt that on 02.01.2017 the

accused  had  entered  the  courtyard  of  the  informant  with  intent  to

commit an offence thereon or voluntarily caused hurt to the informant.

             Hence point no. (i) & (ii) are decided negative.

13.       From the above discussions I  come to the conclusion that

prosecution  has  failed  to  prove  the  case  against  the  accused  U/S.

447/323  of  IPC  or  any  minor  offence  to  those  sections.  Hence  the

accused Sri Om Prakash Khodal is acquitted from the case. Bail bond is

extended for next six months.
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Given under my hand and the seal of this Court on this 28th day

of May, 2019.

(C. Khanikar)

      Additional Chief Judicial Magistrate,

Tinsukia
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A P P E N D I X

Witnesses for the prosecution: 

P.W. 1: Smti. Monoroma Sah, the informant

P.W. 2: Sri Bharat Gowala

P.W. 3: Sri Biki Sah

P.W. 4: Sri Anup Dutta, (I/O)

Witnesses for the defence:

Nil

Exhibit:

1. Certified copy of GDE …….. Ext. 1

2. FIR …….. Ext. 2

3. Sketch Map …….. Ext. 3

4. Medico legal report ……...Ext. 4

5. Charge-sheet .……. Ext. 4

(C. Khanikar)

      Additional Chief Judicial Magistrate,

Tinsukia
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