
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, 
TINSUKIA

G. R. Case No. of 1191/2016
U/S 447/323/354/34 of IPC

State of Assam
……………Prosecutor

- Versus-

1. Sri Binay Borah
2. Smti. Dipanjali Borah @ Kaku

…………….Accused

Present: Dr. Chetana Khanikar

Additional Chief Judicial Magistrate, Tinsukia

For the prosecution: Smti. J. Phukan, Addl. P.P

For the defence: Smti. A. Sharma, Advocate

Evidence  recorded  on:  28.04.2017,

21.06.2017,  24.01.2018,  29.06.2018,

24.01.2019, 04.02.2019, 01.03.2019

 Argument heard on: 24.04.2019

Judgment delivered on: 04.05.2019

J U D G M E N T

1.       The prosecution case in brief as stated in the FIR is that on

17.06.2016 the brother of the father in law of the informant came to

the informant’s father in law's house. The father in law of the informant

asked her to make tea for them and bring it to their house. But the

informant told them to come to her house. At that time the accused

persons were present at the informant's father in law’s house. Then the

accused came to the courtyard of the informant and had assaulted the

informant with bamboo stick. For that the informant sustained injury on

her head and face below of the eye.
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2. On  the  basis  of  aforesaid  FIR,  police  registered  a  case  as

Philobari  PS  Case  No.20/2016.  Police  investigated  the  case  and  on

completion  of  investigation  submitted  charge-sheet  against  the

accused  Sri  Binoy  Borah  and  Smti.  Dipanjali  Borah  @  Kaku  U/S

447/323/354/34 of IPC. 

3. On  appearance  of  the  accused  Sri  Binoy  Borah  and  Smti.

Dipanjali Borah @ Kaku in Court, copies of relevant documents were

furnished to  them as  required  U/S  207 of  Cr.  P.  C.  Considering  the

relevant documents and hearing both the parties sufficient ground is

found to presume that the accused person had committed offence U/S

447/323/354/34 of IPC. Accordingly, particulars of offence under those

sections are duly explained to them to which the accused pleaded not

guilty and claimed to be tried.

4. During  trial  the  prosecution  has  examined ten  witnesses  and

also adduced five documentary evidences.

5.       At the close of the prosecution evidence, statements of the

accused U/S 313 of the Cr.P.C. have been recorded with reference to

the  incriminating  circumstance  appeared  against  them  in  the

prosecution  evidences.  Defence  side  has  adduced  no  evidence  and

plea of the defence is of total denial. 

6. After perusing the records, considering the materials produced,

hearing the arguments of the learned counsels for both the sides and

the  accused  the  following  points  are  taken  as  POINTS  FOR

DETERMINATION:

i. Whether on 17.06.2016 the accused had entered the courtyard

of  the  informant  with  intent  to  commit  an  offence  thereon,  in

furtherance of their common intention?

ii. Whether  the  accused  had  voluntarily  caused  hurt  to  the

informant, on that day?
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iii. Whether the accused had tried to outrage the modesty of the

informant, on that day?

DISCUSSION, DECISION AND REASONS THEREOF:

Point (i), (ii) & (iii):

7.           For convenience of discussion and to avoid unnecessary

repetition Point No. (i), (ii) and (iii) are taken together for discussion.

8.            Here PW 1 is the informant. She deposed that the uncle of her

husband had come to visit the house of her fahter in law and she had

invited him to her house for tea. The said uncle of her husband asked

her  to  serve  the  tea  in  the  house  of  her  father  in  law  which  was

adjacent to her house but the informant refused as the accused Kaku

Borah and Binoy Borah were present at that place. She further stated

that on her refusal, the accused persons assaulted her by catching hold

of her hair and they dragged her. She sustained injuries on her eye and

head. She stated that on hearing her hue and cry, the uncle of her

husband came and saved her.  During cross examination she stated

that  the  house  of  her  father  in  law  and her  house  is  in  the  same

compound. She further stated that at the time of incident his father in

law used to reside alone and cook his own food and also used to look

after  his  garden  himself.  She  stated  that  she  does  not  know  the

contents of Ext-1 i.e. FIR. She stated that the houses of Reena Borah,

Hemo Borah, Reena Saikia and Moni Sharma are near to their house.

She further stated that they have good relation with her father in law.

9. PW  2  stated  that  at  that  time  he  was  in  his  house  on  the

backside of the house of her father. Hearing halla he came to the PO

and saw that Binay Borah was assaulting the informant Smti. Dipu Moni

Borah.  He stated that the informant sustained injuries on her head.

There were swelling on her forehead and blood was also oozing out of

the injuries. PW 2 further stated that the informant was assaulted by

lathi and took her by her husband. During cross examination he stated

that the FIR was filed by her brother. He stated that he did not state to
3



police that on the date of incident Rina Saikia, Sumpi Borah and Bobita

Baruah had prepared roti in his house for the labours engaged in the

betel nut plantation of Sri Arup Sharma for plucking betel nut. He did

not read the FIR. He further stated that there are houses of Hem Borah,

Moni Sharma, Arup Jyoti Sharma and Rina Saikia near their house. He

stated  that  the  tea  garden  of  his  father  was  looked  after  by  the

accused on lease. He stated that on 16.06.2015 his elder brother and

himself had called a village meeting as their father did not give share

of property and in accordance with the decision of that meeting the

property of his father was divided into three parts. He further stated

that  his  father  had  sold  one  of  his  house  to  his  elder  brother  for

Rs.20,000/-. Mahendra Das is the gaon bura of their village.

10. PW 3 stated that he was informed by the informant over phone

that Binay Borah had assaulted her with lathi on her head and near the

eyes. He came to the PO and saw injury on the head of the informant

and also  below her  eyes.  He  stated  that  he  had seen Binay  Borah

holding a lathi on his hand. During cross examination he stated that

the FIR was filed on the following day of the incident. He had not seen

the incident.  He further  stated that  he heard that  the accused had

taken the garden of his father on lease. He stated that there was some

dispute with their father for giving the garden on lease to person other

then him or his brother.

11. PW 4 stated that at  the time of incident she was engaged in

preparing  Roti  in  the  house  of  Bubul  Borah.  She  stated  that  while

preparing roti Bubul Borah went stating that his sister in law was being

assaulted. Hearing halla she came to the PO and saw that Binay Borah

was holding a lathi in his hand and the informant was standing on her

share of the property. The informant had mud on the cheek near the

eyes. During cross-examination she stated that her house is adjacent

to the house of Bubul Borah. She stated that she had not seen the

incident.

4



12. PW  5  stated  that  at  the  time  of  incident  accused  Kaku  @

Dipanjali  came out  of  her  house  and  in  his  courtyard  they  started

quarreling. The accused caught hold of the hairs of the informant. He

stated that they tried to mitigate the quarrel but failed and for that

Binay  Borah  came  with  a  stick  and  hit  Dipumoni  Borah  i.e.  the

informant. During cross-examination he stated that he has two sons

namely Binod Borah and Bubul Borah and they resides separately from

him with their families. He stated that he sold his dwelling house for

Rs.20,000/-  to his elder daughter in law and returned back the said

amount later  on.  He stated that  his  elder  son and daughter  in  law

quarreled  with  him regularly.  He  stated  that  the  accused gave  him

Rs.23,000/-. But he did not return the money of the accused and also

did not give any reply to the advocate notice. There is another case

pending against him and his sons in the court.  He stated that on that

day of the incident Homeshwar Saikia, Puna Borah and Manik Phukan

were talking in his house.

13. PW 6 stated that the informant told him that the accused had

assaulted her. They saw injury in the cheek of the informant. During

cross examination he stated that he had not witnessed the incident.

14. PW 7 stated that in the evening time she came to know from the

neighbour  that  the  accused  Binay  and  his  wife  had  assaulted  the

injured for which she sustained injuries. During cross examination she

stated that the distance between the house of the accused and his

house is about 1 km.

15. PW 8 stated that she heard a shriek of Bubul Borah and came

out to her courtyard. She saw the accused, informant, her husband and

father in law of the informant with two guests.  She stated that she

came to know that the accused Binay had assaulted the informant.

During cross-examination she stated that she had not witnessed the

incident.
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16. PW 9 stated that she heard a shriek of Bubul Borah and came

out to his courtyard. She saw the accused Binay with a stick in his hand

and heard that he assaulted the informant. During cross-examination

she stated that he had not witnessed the incident.

17. PW 10 is the I/O. During his examination in-chief he stated that

he had visited the place of occurrence, drew the sketch map, recorded

the  statements  of  witnesses  and  filed  the  charge-sheet.  However,

during cross-examination he deposed that on 20.06.2016 he received

the FIR and immediately he took the charge of investigation. The date

of the FIR was erased and rewritten. He stated that the reason of delay

in  filing  the  FIR  is  not  mentioned in  the  FIR.  He  did  not  seize  any

weapon of  offence  relating  to  this  case.  He  stated  that  he  did  not

investigate about the mobile phone of the informant and her family

members. In Ext-3 he did not show the distance of the house from the

PO in index. He had not mentioned in detail as to the informant has

how many numbers of houses. He stated that he had not investigated

as to the type of the houses of the informant and her brother in law or

whether  those  are  permanent  or  temporary  houses.  He  had  not

enquired as to whether the houses of the informant, her brother in law

and father in law are situated within separate boundary or in the same

compound. He stated that he did not visit the houses of Puna Borah

and Manik Phukan. He stated that he did not go through the agreement

between the  father  in  law of  the  informant  and the  accused Binay

relating to lease of tea garden. He stated that he had not done any

investigation as to whether there is visiting terms of the father in law of

the informant with the informant and her husband. He further stated

that his investigation is silent about the transfer of the property of the

father in law of the informant by way of sale to the informant and her

husband. He stated that PW 1 did not state to him about the time of

the incident. Nobody had asked tea from PW 1. He further stated that

he did not examine any Gaon bura in this case. He stated that PW 2

and PW 3 did not state to him that they had bad terms with their father

for property disputes. He had not clicked the photograph of the PO.
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18.     Thus it is seen that PW 1 and PW 2 stated that the accused Binay

and Dipanjali  had assaulted PW 1. PW 3, on getting the information

came to the PO and saw injury of the informant and the accused Binay

with a lathi. PW 4 and PW 9 also stated that they saw the accused

Binay with a lathi at the PO. PW 6 stated that he saw injury of the

informant.  PW  8  also  stated  that  she  saw  the  accused  Binay  and

Dipanjali and the informant and came to know that the accused Binay

and Dipanjali had assaulted the informant. PW 7 has stated that she

came  to  know  from  the  neighbours  that  the  accused  Binay  and

Dipanjali had assaulted the informant. PW 5 is the father in law of the

informant,  who  has  bad  terms  with  the  informant  but  in  good

relationship with the accused Binay. He also stated that there was a

quarrel  between  the  accused  Dipanjali  and  the  informant.  Dipanjali

caught  hold  of  the  hairs  of  the  informant.  Then the  accused Binay

came with a stick and hit the informant. PW 10 is the IO. During his

cross examination the defence has raised the plea that the stick was

not  seized.  Some  other  plea  is  such  as  non-examination  of  some

persons were raised by the defence. But this is not a case of S.427 of

IPC. Hence non seizure of the stick is not so fatal to the case. Again,

examination of each and every person of the vicinity of the PO is not

required  in  every  case.  In  this  case  the  prosecution  side  adduced

sufficient  evidence  to  prove  the  case  of  hurt.  However,  from  the

evidence of all the witnesses it is only found that the informant was

assaulted by the accused Binay for which she sustained injuries, some

of the witnesses had seen the incident of assault, some had seen the

accused Binay with the stick at the PO and some had seen the injury of

the informant. All these statements pointed towards the fact that the

accused Binay had assaulted the informant.  However, the case against

the accused Dipanjali is not proved beyond reasonable doubt. Some of

the independent witnesses did not say anything about Dipanjali  and

PW 5 has stated that there was only a quarrel between the informant

and the accused Dipanjali. 
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19. On the other hand nothing is found to be fact of outraging or

attempting to outrage the modesty of the informant by the accused.

Hence, the offence U/S 354 of IPC is not proved. 

20. Again from the evidence of PW 5 it is seen that at first there was

a  quarrel  between  the  informant  and  the  accused  Dipanjali.  The

accused Binay came there later on. Prior meeting of mind of both the

accused is not evident from the statement of any of  the witnesses.

Again, it is seen that the PO is the common courtyard of the house of

the informant, her father in law and her brother in law. The accused

have good terms with the father in law of the informant. According to

the FIR also the accused were present at the house of the father in law

of the informant. Thus, no strict prove of encroaching the courtyard of

the informant by the accused for committing an offence is not found.

Thus, it is seen that the offence U/S 447/354/34 of IPC is not proved

beyond reasonable doubt against the accused persons.  The offence of

S. 323 of IPC is also not proved beyond reasonable doubt against the

accused  Dipanjali  Borah.   On  the  other  hand  it  is  proved  beyond

reasonable doubt that the accused Binay Borah voluntarily caused hurt

to the informant.

21. During  his  examination  U/S  313  of  CrPC,  the  accused  Binay

Borah simply denied the facts stated against him by the prosecution

witnesses, whereas the prosecution side has clearly proved the charge

of S. 323 of IPC against him. There is no explanation from the defence

side as to how the informant sustained injury and why the accused

Binay was  seen  at  the  PO with  a  stick.  Hence,  the  accused  Binay

Borah is held guilty and convicted U/S. 323 of the IPC.

22. In  the  interest  of  justice  and  considering  the  nature  of  the

offence,  I  decided  not  to  release  the  accused Binay Borah on

probation of good conduct as it will  encourage occurrence of this

type of offence in the society and faith of the people on justice delivery

system will  be  decreased  by  such  release.  Also,  there  exists  every

possibility  that  the  accused  will  commit  offence  of  the  same  type
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without  any  hesitation  if  he  is  so  released without  allowing  him to

suffer the consequences of his act.

SENTENCE HEARING:

23.    The  accused  Binay  Borah  was  heard  on  the  question  of

sentence. Considering his statements, facts and circumstances of the

case,  the age,  status and the economic condition of  the accused,  I

decided to deal with the matter of the sentence of the accused in a

lenient way. The accused is sentenced to pay a fine of Rs.1,000/-, i/d

simple imprisonment for one month. 

24. From  the  above  discussions  I  come  to  the  conclusion  that

prosecution has failed to establish the allegations leveled against the

accused Dipanjali Borah. Hence the accused Smti. Dipanjali Borah

is acquitted from the case. Bail bond is extended for next six months.

I set the accused Dipanjali Borah in liberty forthwith. 

25. Let the free certified copy of the judgment be furnished to

the accused Binay Borah.

Given under my hand and the seal of this Court on this 4th day of

April, 2019.

(C. Khanikar)

Additional Chief Judicial Magistrate,

Tinsukia
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A P P E N D I X

Witnesses for the prosecution: 

P.W. 1: Smti. Dipumoni Borah, the informant

P.W. 2: Sri Bubul Borah

P.W. 3: Sri Binod Borah

P.W. 4: Smti. Rina Saikia

P.W. 5: Sri Dandiram Borah

P.W. 6: Sri Arup Jyoti Sharma

P.W. 7: Smti. Eva Sharma

P.W. 8: Smti. Babita Baruah

P.W. 9: Smti. Sumpi Borah

P.W. 10: Sri Atul Hazarika, the I/O

Witness for the defence:

Nil 

Exhibit:

1. FIR …….. Ext. 1
10



2. Extract copy of GDE No.285 …….. Ext. 2

3. Sketch Map ……..

Ext. 3

4. Injury Report          ..... Ext. 4 & 5

5. Charge-sheet .……. Ext. 6

(C. Khanikar)

Additional Chief Judicial Magistrate,

Tinsukia
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