
IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE, TINSUKIA

G. R. Case No. 1704 of 2018
PRC No.538/2018
U/S 379/411 IPC 

State of Assam
                                                            ……………Prosecutor

- Versus-
                                    

 Sri Paolush Dhemka

                                                            …………….Accused

Present: Dr. Chetana Khanikar
Additional Chief Judicial Magistrate, Tinsukia

For the prosecution: Smti. J. Phukan, Addl. P.P.

For the defence: Sri M. Singh, Advocates

Evidence  recorded  on:  15.12.2018,  12.02.2019,

08.03.2019, 02.05.2019

Argument heard on:      21.05.2019

Judgment delivered on: 23.05.2019

J U D G M E N T

1.    The  prosecution  case  in  brief  as  stated  in  the  FIR  is  that  on

17.08.2018 the night chowkiders of  Samdang T.E. Sri Lal Mohan Dhanu, Sri

Dipok Johorlal, Sri Kusho Tulshi, Sri Shiva Nayak, Sri Kailash Nayak and Sri

Akash  Alekha had apprehended the accused Sri  Paolush Dhemka with  2

bags of fresh tea leaves from Samdang T.E. sector No.18. It is stated that

when the chowkiders arrived at the PO, then three other persons had fled

away. It is further stated that the accused was apprehended with two bags

of fresh tea leaves and a sickle was also rescued from his possession.

2.      On the basis of aforesaid FIR, police registered a case as Doom Dooma

PS Case No. 225/2018. Police investigated the case and on completion of

investigation  submitted  charge-sheet  against  the  accused  Sri  Paolush

Dhemka U/S 379 of IPC. 



3. On appearance of the accused in Court, copies of relevant documents

were  furnished  to  him as  required  U/S  207  of  Cr.  P.  C.  Considering  the

relevant documents and hearing both the parties sufficient ground is found

to presume that the accused had committed offence U/S- U/S 379/411 IPC .

Accordingly charge framed, read over and explained to him to which the

accused pleaded not guilty and claimed to be tried.

4.       During trial the prosecution has examined five witnesses and also

adduced four documentary evidences.

5. At the close of the prosecution evidence, examination of the accused

person  U/S  313  of  the  Cr.P.C.  has  been  recorded  with  reference  to  the

incriminating  circumstances  appearing  against  him  in  the  prosecution

evidences. Defence side has adduced no evidence and plea of the accused

is of total denial.

6.     After perusing the records, considering the materials produced, hearing

the arguments of the learned counsels for both the sides and the accused

the following points are taken as POINTS FOR DETERMINATION:

 i. Whether  on  17.08.2018  the  accused  had  committed  theft  by

dishonestly taking away fresh tea leaves from section No.18 of Samdang

T.E. without the consent of tea garden authority?

ii. Whether the accused had dishonestly retained/received two bags  of

stolen fresh tea leaves by knowing the same to be stolen, on that day?

DISCUSSION, DECISION AND REASONS THEREOF:

Point (i) & (ii): 

7.          For convenience of discussion and to avoid unnecessary repetition

these two points are taken together.

8. In  this  case PW 1 is  the informant.  He stated that  at  the time of

incident Lal Mohan Dhanu, Dipak Jawaharlal, Kosu Tulsi, Siva Nayak, Akash

Akela and Kailash Nayak were engaged as chowkiders at section No.18 of



Samdang  T.E.  He  stated  that  the  chowkiders  found  that  4  numbers  of

persons were stealing fresh tea leaves from the section No.18. He further

stated that when the chowkiders tried to apprehend the accused, three of

them fled away and one was apprehended. He stated that the chowkiders

informed him over phone about the incident. They brought the accused to

the office and informed the police. He stated that police seized the stolen

fresh tea leaves. During cross examination he stated that in section No.18 of

Samdang T.E. there is no house. He stated that he was informed by Lal

Mohan Dhanu about the incident in between 4-6 AM. He stated that he filed

the FIR as per information received from Lal Mohan Dhanu. 4 persons were

involved in the act of theft. The accused had carried 2 bags of fresh tea

leaves in his two hands. He stated that except this nothing was found from

the acused. He stated that he had not stated in the FIR and inhis statement

to police that the accused had carried two bags of fresh tea leaves in his

hands. Police had seized two bags containing fresh tea leaves. He stated

that  he had not  weighed the fresh  tea leaves.  He stated that  there are

thousand of bags similar to the bag seized, available in their T.E. He stated

that he did not see if police put any identification mark on the seized bags.

9. PW 2 stated that at that time he along with Lal Mohan Dhanu, Dipak

Jawaharlal,  Kusho Tulsi  and Kailash Nayak were on duty as chowkider  at

section No.18 of Samdang T.E. He stated that at that time they found that 3

numbers of persons were stealing fresh tea leaves from the section No.18.

They stated that when they tried to apprehend them, two of them fled away

and one was apprehended. They immediately informed the matter to the

Manager over phone. It  was about 15-20 kgs of fresh tea leaves. During

cross-examination he stated that Kailash Nayak had informed the manager

Pranab Jyoti Sharma about the incident. He stated that he along with Lal

Mohan  Dhanu,  Dipak  Jawaharlal,  Kusho  Tulsi  and  Kailash  Nayak  had

apprehended the accused and handed over to the manager. He stated that

police did not visit their T.E. after the incident.

10. PW 3 stated that on that day he was on patrolling duty along with

Kusha, Shiva Nayak, Dipak Jawaharlal, Lal Mohan. Then they saw that the



accused  along  with  some  other  persons  were  plucking  tea  leaves  from

section  No.18.  He  stated  that  they  apprehended the  accused,  but  other

thieves had fled away. They found 2/3 bags containing fresh tea leaves with

the accused. During cross-examination he stated that he had informed the

matter to the informant over phone. He stated that thereafter they handed

over the accused along with the tea bags to the informant. He further stated

that after receiving  the summon to witness from the court he along with

Shiva  Nayak  visited  the  office  of  the  informant  and  as  per  the  tutored

version of the informant he deposed. He stated that he did not find anything

from the accused.

11. PW  4  stated  that  at  the  relevant  timehe  was  at  section  18  of

Samdang  T.E.  The  accused  was  plucking  the  fresh  tea  leaves  from  the

garden. He along with Kailash Nayak, Sibu Nayak, Kusha Tulsi  and Dipak

Johra  were  on  duty  of  chowkider.  He  stated  that  they  apprehended  the

accused and handed him over to police. During cross-examination he stated

that after receiving the summons from the court he met the informant and

deposed as tutored by the informant. He stated that they found tea leaves

from the accused and handed over the same to police.

12.  PW 5 is the I/O. During his examination in-chief he stated that he had

visited  the  place  of  occurrence,  drew  the  sketch  map,  recorded  the

statements of witnesses and filed the charge-sheet. However, during cross-

examination  he  deposed  that  he  took  the  charge  of  investigation  on

17.08.2018 at  12:30 PM.  He  stated  that  the  informant  handed over  the

accused Paolush Dhemka along with 2 numbers of bags containing fresh tea

leaves weighing 20 kg in the PS. He stated that the fresh tea leaves were

containing in two plastic bags. He seized the two bags containing fresh tea

leaves from the informant. He stated that he did not take the photograph of

the PO. There is no house at the PO.

13. These are the evidences adduced by the prosecution side. From these

evidences it is seen that PW 1 stated that he was informed by Lal Mohan

Dhanu. PW 2, PW 3 and PW 4 are the chowkiders of Samdang T.E who were



present  at  the  PO  and  recovered  2  bags  of  fresh  tea  leaves  from  the

possession of the accused. PW 5 is the IO. All the witnesses have stated that

the accused were apprehended while he was plucking the fresh tea leaves.

On the other hand it  is proved beyond reasonable doubt that the stolen

fresh tea leaves were recovered from the possession of the accused. The

defence side has tried to make some contradictions as to the total numbers

of thieves or names of the chowkiders, type of the bag where the tea leaves

were kept and the place of seizure. However, these had not affect the main

prosecution case that the accused was apprehended with two bags of fresh

tea leaves. The accused during his examination U/S 313 of CrPC has stated

that he was going by the road at that time. As the thieves had fled away, he

was apprehended. But his plea was not proved by any evidence, whereas

the prosecution side has proved the main fact of apprehending the accused

with  fresh  tea  leaves  by  adducing  sufficient  corroborative  and  direct

evidence. Hence, in view of the above findings I am of the opinion that the

accused had stolen the fresh tea leaves which was recovered from him.

Hence, it is held that  on 17.08.2018 the accused had committed theft by

dishonestly taking away fresh tea leaves from section No.18 of Samdang

T.E.  without  the  consent  of  tea  garden  authority  or  the  accused  had

dishonestly retained two bags  of stolen fresh tea leaves by knowing the

same to be stolen.

Hence point no. (i) & (ii) are decided positive.

14. From  the  above  discussions  I  come  to  the  conclusion  that  the

prosecution  has  established  beyond  reasonable  doubt  the  fact  that  on

17.08.2018 the accused had committed theft by dishonestly taking away

fresh tea leaves from section No.18 of Samdang T.E. without the consent of

tea garden authority and dishonestly retained two bags  of stolen fresh tea

leaves by knowing the same to be stolen. Considering the evidences and the

submissions forwarded by the learned counsels,  I hold the accused Sri

Paolush Dhemka guilty U/S 379 & 411 of IPC.



15.  In the interest of justice and considering the nature of the offence, I

decided not to release the accused on probation of good conduct as

it will encourage occurrence of this type of offence in the society and faith of

the people on justice delivery system will  be decreased by such release.

Also, there exists every possibility that the accused will commit offence of

the same type without any hesitation if he is so released without allowing

him to suffer the consequences of his act.

SENTENCE HEARING:

16.    The accused was heard on the question of sentence. Considering his

statements, facts and circumstances of the case, the quantity of the stolen

leaves, the age, status and the economic condition of the accused, I decided

to deal with the matter of the sentence of the accused in a lenient way. The

accused is sentenced to rigorous imprisonment of three months for S.

379  of  IPC  and  a  fine  of  Rs.500/-  for  S.411  of  IPC,  I/d,  S.I.  for

another 10 days.

17.   As per provision of  section 428 of Cr.P.C. the period of detention

already undergone by the accused during investigation, inquiry and trial of

the case be set of against the sentence of imprisonment. 

18.  Let the seized fresh tea leaves be returned to the real owner

in due course of law.      

19. Let the free certified copy of the judgment be furnished to the

accused.

Given under my hand and the seal of this Court on this 23rd day of

May, 2019.

                                                                 

 

(C. Khanikar)

Additional Chief Judicial Magistrate, 

        Tinsukia



                           

A P P E N D I X

        Witnesses for the prosecution: 

                 P.W. 1: Sri Pranab Jyoti Sharma, the informant

P.W.  2: Sri Shiva Nayak

P.W. 3: Sri Kailash Nayak

P.W. 4: Sri Lal Mohan Dhanu

P.W. 5: Sri Bijay Narayan Dubey, the I/O

       

       Witness for the defence:

Nil  

      Exhibit:

 1. FIR …….. Ext. 1

  2. Seizure list …….. Ext. 2

3. Sketch map …..... Ext. 3

4  Charge sheet …..... Ext. 4



 

(C. Khanikar)

Additional Chief Judicial Magistrate, 

        Tinsukia


