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IN THE COURT OF THE SESSIONS JUDGE :: ::  TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Appeal Case No. 05 (1) of 2018

Sri Naren Gogoi,

S/o- Lt. Gunaram Gogoi

R/o- Gellapukhuri

P.S & Dist.- Tinsukia, Assam ....................... Appellant

-Versus -

 Sri Prem Upadhayay

S/o-  Sri Raj Kumar Upadhayay

R/o- Kamakhya Nagar, Near F.C.I

P.S-  Tinsukia

District- Tinsukia, Assam ......................... Respondent



2

 Appearance: 

P. Roy and B. Mishra,

Advocates   ........................ For the Appellant

B.N. Prajapati,

Advocate        ..................... For the Respondent

Date of Argument:   24/04/2019 & 30/04/2019

Date of Judgment:    16/05/2019

 J   U   D   G   M   E   N   T

1.       This  appeal  is  directed  against  the  judgment  dated

20/01/2018,  passed  by  the  Ld.  Additional  Chief  Judicial

Magistrate, Tinsukia in N.I Case no. 34/2012. By the impugned

judgment, the Ld. trial court convicted the appellant u/s 138 of

N.I Act. 

 PROSECUTION CASE

2.  The  appellant  had  approached  the  respondent  and

requested  him  to  pay  a  sum  of  Rs.  7,00,000/-  in  cash.

Accordingly,  the respondent  gave Rs.  7,00,000/-  lakhs to  the

appellant, on execution of a document dated 29/03/2011. The

appellant  promised to return the money by 15th May,  2011.

Accordingly, the appellant issued a cheque of Rs. 1,00,000/- on

16/05/2011  to  the  respondent,  towards  part  payment  of  the

aforesaid loan amount. The said cheque was dishonoured by the

Bank,  because  of  insufficiency  of  funds.  Accordingly,  the
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respondent filed a case against the appellant u/s 138 of N.I Act

and  the  said  case  was  pending  at  the  time  of  filing  of  the

present case. 

3.  On 17/07/2012, while the said case was sill pending, the

appellant and the respondent had  an agreement to the effect

that on payment of  the remaining amount of Rs. 6,00,000/- by

the  appellant,  the  respondent  would  withdraw  the  aforesaid

case. Pursuant to the said understanding, the appellant gave six

numbers  of  cheques,  each  worth  Rs.  1,00,000/-  to  the

respondent. The aforesaid six cheques were dishonoured by the

Bank,  on  the  ground  that  the  account  of  the  appellant  was

already  closed.  Thus,  the  respondent  filed  the  present  case

against the appellant. 

4.  During the trial of the case, the respondent examined

three witnesses; whereas the appellant examined himself as a

witness.  On  the  basis  of  evidence  on  record,  the  trial  court

arrived at the impugned finding. 

POINT FOR DETERMINATION

5.   The only point for determination in this trial,  is as to

whether the trial court judgment suffers from any infirmity or

illegality? 

DECISION AND REASONS THEREOF

6.        In  the  instant  case,  I  would  not  discuss  about  the

evidence available with the record, because the appellant also

agreed that the evidence available in the case has proved the

offence against him. The only defence taken by the appellant in

the instant case is that this is not a case within the purview of

section 138 of N.I Act. The Ld. counsel Mr. B. Mishra has referred
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to  section  138  of  N.I  Act  and  has  submitted  that  on  two

grounds, a case u/s 138 of N.I  Act can stand. Mr. Mishra has

pointed out that when there is insufficiency of amount of money

in the Bank Account to honour cheques and when the cheques

amount exceeds the amount arranged to be paid that account

by the agreement made with that Bank. According to the Ld.

counsel  for  the appellant,  if  the aforesaid two points are not

satisfied, then such a case would come within the purview of

section 138 of N.I Act. 

7.  Per-contra, the Ld. counsel for the respondent has relied

upon  a  decision  of  the  Hon'ble  Supreme  Court,  that  was

delivered in Laxmi Deychem Vs. State of Gujarat reported in

2012 13 SCC 375. The Hon'ble Supreme Court has held that the

aforesaid two contingencies prescribed   in section 138 of N.I

Act  cannot  be  interpreted  strictly  or  literally.  The  Hon'ble

Supreme Court has held that the money is insufficient to honour

cheques is  a  genus,  on which the expression "account  being

closed" is of specie. Thus, the account being closed amounts to

insufficiency of funds.

8.  Section  138  of  N.I  Act  stands  on  the  presumption  of

dishonesty  against  the  drawer  of  the  cheque.  It  is  a  settled

position  of  law  that  if  the  drawer  of  the  cheque  without

sufficient fund in his Bank Account, issues a cheque, it amounts

to  an  offence  u/s  138  of  N.I  Act.  In  the  case  in  hand,  the

appellant had already closed his Bank Account and from that

account, he issued cheques to the respondent. Therefore, it can

be presumed that the appellant had dishonest intention, when

he   issued  the  aforesaid  six  numbers  of  cheques  to  the

respondent. Thus, I do not find any merit in this appeal. The Ld.

trial court has rightly passed the impugned judgment.  
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     O R D E R

9.  That being the position, the appeal is found to be devoid

of any merit and is accordingly dismissed. Send down a copy of

this judgment along with the LCR. 

    Given under my hand and seal of this Court on this

16th day of May, 2019.   

    (P.J. Saikia)

   Sessions Judge

                               Tinsukia 

Dictated & corrected by me.  

     Sessions Judge         

        Tinsukia

 


