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IN THE COURT OF THE DISTRICT JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

District Judge, 

Tinsukia

Title Appeal Case No. 08 of 2018

Sri Mahanta Neog

S/o- Lt. Mogura Neog

R/o- Hengalguri Goan

P.O-  Borguri

P.S & Dist. Tinsukia, Assam  .......................... Appellant

-Versus -

 Labanya Prabha Bharali (Dead) 

Represented by her legal heirs namely

1. Sri Dilip Kr. Bharali

2. Sri Deepak Kr. Bharali

Both are sons of-   

Lt. Atul Chandra Bhorali

Residents of 

P.N Road, Dibrugarh

P.O-  Dibrugarh

P.S &  District- Dibrugarh, Assam ..............   Respondents
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 Appearance: 

Doly Phukan, 

Advocate   ........................ For the Appellant 

B. Dutta,

Advocate        ..................... For the Respondents

Date of Argument:   17/05/2019

Date of Judgment:    31/05/2019 

 J   U   D   G   M   E   N   T

1.       This  appeal  is  directed against  the judgment dated

23/08/2018,  passed  by  the  Ld.  Civil  Judge,  Tinsukia  in  T.S.

52/2013.  By  the  impugned  judgment,  the  Ld.  trial  court

dismissed the suit of the appellant. 

      CASE OF THE APPELLANT

2.  The appellant filed a suit, praying for declaration that

he is  the absolute  owner and possessor  of  the plot  of  land

measuring 3 katha and 13 Lessas (described in the schedule of

the plaint), since he has been occupying the land since July,

1979 continuously,  openly  and publicly,  by right  of  adverse

possession.  The  appellant  has  stated  that  since  July,  1979,

nobody has asserted any claim over the land. According to the

appellant, on 03/12/2013, at about 2.30 pm, the respondent

Dilip Kumar Bharali, claiming to be the representative of the

deceased respondent Labanya Prabha Bharali  came to meet

the  appellant  and  asked  him  to  vacate  the  land.  Dilip  Kr.

Bharali  claimed  that  the  land  belonged  to  Labanya  Prabha

Bharali. 



3

CASE OF THE RESPONDENTS

3. The respondents claimed that in the month of December

2013, they tried to demarcate their land and came to know

that the appellant and another woman named Punya Probha

Neog had resisted his demarcate process. The respondent also

found that these two persons have staked their claims over

the land. 

4.  The  respondents  claimed  that  Lt.  Labanya  Prabha

Bharali  had  purchased the suit  land  in  the  year  1966 after

executing a sale deed dated 01/12/1966. The sale deed was

registered at Tinsukia. It has been stated by the respondents

that since then the respondents have been occupying the land.

According to the respondents, since the year 2010, Labanya

Prabha Bharali could not visit the suit land, because of her ill

health and therefore she nominated her son Dilip Kr. Bharali,

by executing a power of attorney. 

5.  The respondents claimed that the appellant and Punya

Prabha Neog resided over a land situated adjacent to the suit

land and taking  the advantage  of  the  ill  health  of  Labanya

Prabha Bharali, they encroached the suit land.  

     I S S U E S

6.  On the basis of the pleadings of the parties, following

three issues were framed by the Ld. trial court. The issues are

as follows:- 

No.1. Whether the suit is maintainable in its present form?

No.2. Whether  the  plaintiff  has  acquired  right,  title  and

interest over the suit land by virtue of adverse possession and
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possesses the suit land openly, continuously and in hostile for

more than 12 years?

No.3. Whether the plaintiff is entitled to the relief/relieves as

claimed for? 

7.   During the trial of the case, the appellant examined

four witnesses. Two of them were not cross examined and as

such the evidence of these two witnesses were expunged. The

respondents also examined four witnesses. On the basis of the

evidence on record, the Ld. trial court arrived at the impugned

findings.  

     POINT FOR DETERMINATION

8.  The only point for determination in this appeal is as to

whether  the  appellant  had  acquired  right,  title  and  interest

over the suit land, by virtue of adverse possession? 

DECESION AND REASONS THEREOF

9.  I shall first take up the Issue no. 2, before taking up the

other Issues for discussion and decision. 

Issue No. 2

10.  The law relating to adverse possession flows from the

Article 64 of the Limitation Act. The Article 64 of the Limitation

Act contemplates that for possession of immovable property

based  on  previous  possession  and  not  on  title,  when  the

plaintiff  while  in  possession  of  the  property  has  been

dispossessed,  the period of  limitation is  12 years.  The time

from period begins to run is the date of dispossession. 

11.  A person who claims adverse possession  must prove ---

(a) on what date he came into possession, (b) what was the
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nature of his possession, (c) whether the factum of possession

was known to the other party, (d) how long his possession has

continued, and (e) his possession was open and undisturbed. 

12. A person pleading adverse possession has no equities in

his favour. Since he is trying to defeat the rights of the true

owner,  it  is  for  him to  clearly  plead  and establish  all  facts

necessary to establish his adverse possession.

13.  In T.  Anjanappa  &  Others  v.  Somalingappa  &

Another [(2006) 7 SCC 570] the Hon,ble Apex court observed

that a person who bases his title on adverse possession must

show  by  clear  and  unequivocal  evidence  that  his  title  was

hostile to the real owner and amounted to denial of his title to

the  property  claimed.  The  court  further  observed  that  the

classical  requirements  of  acquisition  of  title  by  adverse

possession  are  that  such  possession  in  denial  of  the  true

owner's  title  must  be  peaceful,  open  and  continuous. The

possession must be open and hostile enough to be capable of

being known by the parties interested in the property, though

it  is  not  necessary  that  there  should  be  evidence  of  the

adverse  possessor  actually  informing  the  real  owner  of  the

former's hostile action.

14.  In  P.  T.  Munichikkanna  Reddy  &  Others  v.

Revamma & Others (2007)  6  SCC 59]  the Supreme Court

had   the   occasion  to  deal  with  the  concept  of  adverse

possession  in  detail.  The  court  also  examined  the  legal

position  in  various  countries  particularly  in  English  and

American system. The court dealing with adverse possession

in paras 5 and 6 observed as under:-

"5.  Adverse  possession  in  one  sense  is  based on  the

theory  or  presumption  that  the  owner  has  abandoned  the

https://indiankanoon.org/doc/663164/
https://indiankanoon.org/doc/663164/
https://indiankanoon.org/doc/1228547/
https://indiankanoon.org/doc/1228547/
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property to the adverse possessor on the acquiescence of the

owner  to  the  hostile  acts  and  claims  of  the  person  in

possession. It follows that sound qualities of a typical adverse

possession lie in it being open, continuous and hostile. [See

Downing  v.  Bird  100  So.  2d  57  (Fla.  1958),  Arkansas

Commemorative  Commission  v.  City  of  Little  Rock  227 Ark.

1085 : 303 S.W.2d 569 (1957); Monnot v. Murphy 207 N.Y. 240,

100 N.E. 742 (1913); City of Rock Springs v. Sturm 39 Wyo.

494, 273 P. 908, 97 A.L.R. 1 (1929).]

15.     Efficacy of adverse possession law in most jurisdictions

depend  on  strong  limitation  statutes  by  operation  of  which

right to access the court expires through effluxion of time. As

against rights of the paper-owner, in the context of adverse

possession, there evolves a set of competing rights in favour

of the adverse possessor who has, for a long period of time,

cared for the land, developed it, as against the owner of the

property  who  has  ignored  the  property.  Modern  statutes  of

limitation operate, as a rule, not only to cut off one's right to

bring an action for the recovery of property that has been in

the adverse possession of  another  for  a  specified time,  but

also  to  vest  the  possessor  with  title.  The  intention  of  such

statutes is not to punish one who neglects to assert rights, but

to  protect  those  who  have  maintained  the  possession  of

property for the time specified by the statute under claim of

right or color of title. (See American Jurisprudence, Vol. 3, 2d,

Page 81). It is important to keep in mind while studying the

American  notion  of  Adverse  Possession,  especially  in  the

backdrop  of  Limitation  Statutes,  that  the  intention  to

dispossess  can  not  be  given  a  complete  go  by.  Simple

application of Limitation shall not be enough by itself for the

success of an adverse possession claim."
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16. Coming  back  to  the  case  in  hand,  the  appellant  has

failed to state the date on which he came to possess the suit

land. Therefore, his claim for right of adverse possession has

fallen through. Under the circumstances, I answer this issue in

negative. 

Issue Nos. 1 & 3. 

17.   In the light of the decision arrived at Issue No.2, I am of

the considered opinion that the suit filed by the appellant is

not maintainable in its present form and the appellant is not

entitled  to  any  relief.  Accordingly,  both  these  issues  are

answered in negative.   

        O R D E R

18.   That being the position, the appeal is dismissed. Send

down a copy of this judgment along with the LCR. 

    Given under my hand and seal of this Court on this

31st day of May, 2019.

          (P.J. Saikia)

          District Judge

                    Tinsukia 

Dictated & corrected by me.  

             District Judge       

      Tinsukia


