
1

IN THE COURT OF THE ADDL. SESSIONS JUDGE-2(FTC), TINSUKIA

   Sessions Case No. 65(T)/18
U/s. 448/382/307/427/506 IPC

                             Present :   Md. Abdul Hakim, M.A.,LL.B.,
                    Addl. Sessions  Judge-2 (FTC),

                                              Tinsukia.

     The State of Assam

        -Vs-

(1) Sri  Rajen Sharma.

                                       ----------Accused 
                                                                                                             

                              Appearance:

                              For the State : Sri R.C Das, Ld. A.P.P,

                              For the accused: Sri. D. Bora, Ld. Legal Aid Counsel.  

                              Date of evidence :  18.07.18, 02.08.18,  

                                16.11.18, 

                              Date of argument: 23.05.19

                              Date of judgment: 29.05.19.

J  U  D  G  M  E  N  T

1.      The  Prosecution  story,  is  in  brief  that  Sri Shiv  Kumar Sah,

complainant  lodged an   ejahar   alleging  that  the  accused  Rajen

Sharma of  Chinapatty  armed  with dagger on 25.02.18  at about 9

PM   had  criminally  trespassed  into his hotel premises  by breaking

the door of the hotel  and committed theft of Rs. 9,200/- from the

Cash box of his hotel  by threatening him to cause  hurt  and his

wife Smt. Sunmonti  Devi and the  accused person had attempted

to commit murder  of  his wife  and  him.  On 26.02.18  at 8 am the

accused person also had committed criminal intimidation upon the

complainant   and  his wife. For  many  days, the accused person
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has  been   threatening  the  complainant of dire  consequences

again and again  by  creating commotion  in the   hotel  premises.

The  complainant  also  sustained  injury in  the  incident  by  fall. 

2.   Receiving   the   FIR,  Makum  P.S.  registered  a  case  and

investigated the case. On completion of the investigation,  charge

sheet was filed against the  accused person and forwarded him to

face the trial.

3.     On appearance  before  the  court   by  the accused person,

copy was  furnished  to him u/s 207 Cr.P.C. Thereafter, the GR case

no. 404/2018 was committed to the Court of Session by the Chief

Judicial  Magistrate,  Tinsukia.  The  GR  case  no.  404/2018  was

registered  as  session’s  case  no.  65(T)/18  and  transferred  to  this

court for trial.

4.       On  appearance  of  the  accused person and upon hearing

both  sides  and  considering  the  materials  on  record  charges  had

been framed u/s. 448/382/307/506/427  IPC, particulars of which on

being read over and explained, the accused person had pleaded not

guilty and claimed to be tried.

5.        During   trial,  prosecution  examined  five (5)  witnesses to

prove the case. The accused person was examined u/s 313 Cr.P.C

and  their  pleas  were  total  denial.  He  has  heard  argument  put

forwarded  by  the  ld.  Counsels  from  both  sides  as  well  as  gone

through the entire evidence available on record to adjudicate the

case.

6. Point for determination :-

(i) Whether on 25.02.18  at about 9  PM at  Chinapatty  in

the   district   of   Tinsukia    the   accused  person  had

criminally   trespassed   into   the   hotel  premises   by

breaking the door  of  the hotel  of   the  informant  and

thereby committed an offence punishable  U/s. 448 of the

IPC ?
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(ii)  Whether on  the  same  day,  time  and  place the

accused had entered  into  his  hotel premises armed  with

dagger  and committed theft of Rs. 9,200/- from the Cash

box of the hotel of the informant  by threatening him to

cause   hurt   and  his   wife  Smt.   Sunmonti   Devi  and

thereby committed an offence punishable U/s. 382 of the

IPC?

(iii) Whether on  the  same  day,  time  and  place  the

accused person had attempted  to commit murder  the

informant Sri   Shiv   Kumar  Sah with  such intention or

knowledge and under such circumstances that if by his act

caused death to informant  and  his  wife Smt.  Sunmonti

Devi committed an offence punishable u/s. 307 of the IPC?

(iv) Whether the accused person   on 26.02.18  at 8 am

the accused at Chinapatty in  the  district  of  Tinsukia had

committed  criminal  intimidation  upon  the  complainant

and   his  wife  and  thereby  committed  an  offence

punishable  U/s. 506 of the IPC ?

(v) Whether the accused person had destroyed the  door

of the  hotel  of the  informant   thus committing mischief

and thereby causing loss and damage of more than Rs.

50/-  and  thereby committed an offence punishable  U/s.

427 of the IPC?

DISCUSSION, DECISION AND REASONS THEREOF:

7.           P.W.1, Sri  Shiv  Kumar  Sah    has  deposed  that  he  is the

informant  of  this  case. He knows the accused person  who  is his

neighbour. The  incident took   place  about three  months  back at

night at  about 9 P.M. At  the  time of incident  he was  inside  his

house. His  house  and  shop  are  adjacent. The  front  side  wooden

door  of two “Palla” of his  shop was  broken  by  the  accused.
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Hearing  the  sound  of  breaking  door, he  came  out. Altercation

took place  between  his  father  the  accused two  days  prior  to

the incident. Thereafter  he   informed  the matter  to  police  and

lodged  ejahar. Ext. 1  is  the  ejahar,  Ext. 1(1) is his signature.

Police  prepared  a  seizure-list. Ext. 2  is  the  seizure-list,  Ext. 2(1)

is  his  signature.  

8.          In    cross-examination  he  has  stated  that   Police  did  not

record  his  statement. Police  did  not  seize any  broken  door  of

his shop. Police  also  did not  take  any  photographs  of  the broken

door.  Now  they  have amicably  settled  their  dispute outside  the

court. He has  no   objection if  the  accused  is acquitted  from  this

case.

9.      P.W.2, Sri Nitesh Thakur  has  deposed  that he  knows  the

informant and the accused person   who are his neighbours. The

incident took   place  on 25.02.18  near his house  at night  at  about

9-9:30 P.M. At  the  time of incident he was  at  home   as  his

marriage  rituals was  going  on. At  that time  he heard  hue and cry

from  his  house.  Since  his  marriage  rituals  were   going  on so he

could  not   came  out  immediately.  Later   when he came out he

saw  police and  other  people at  the  P.O. Police  recorded his

statement. Ext. 2  is  the  seizure-list,  Ext. 2(2)  is  his signature on

the  seizure-list. 

10.      In    cross-examination  he  has  stated  that   he did  not

witness the  incident as  he was  busy  in  his marriage. He did  not

go  through Ext. 2 as  such he  is not  aware  about  the  contents of

Ext. 2.  

11.       P.W.3, Sri Pinku Sah has  deposed  that Informant of this is

his father. He knows the accused person also. Incident occurred on

25-02-2018 at night. He was at home at the time of incident but he

was sleeping. During that time he heard hue and cry then he came

out from his room. Then he saw their neighbour Nitesh Thakur and

another eight and ten persons interfere and send away the accused
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person. He does not know why the accused came and made hue

and cry. Police came at night but came again in the morning. 

12.      In  cross-examination  he  has  stated  that  Police did not

record his statement.

13.       P.W.4 Ms. Pinki Kumari  Sah has  stated that   Informant of

this  is  her  father.  She  knows  the  accused  person  also.  Incident

occurred on 25-02-2018 at night around 9 P.M. She was sleeping at

home due to her illness. Her father informed her in the next morning

when  she  wake  up  from  sleeping.  Her  father  informed  her  that

accused broken the door and altercation took place. 

14.        In  cross-examination  she denies the  suggestion   that her

father informed her  that accused broken the door and altercation

took place. Police recorded her statement and she told before the

police that  she does not know about the incident.

15.       P.W.5, Sri  Chandan  Das(Sub Inspector)   has  deposed  that

on 26.02.18  he  was  working  at Makum P.S  as Attached  Officer.

On  that  day,   the   OC,   Makum   PS  endorsed  him   with   the

investigation of this  case. Ext. 1 is  the  Ejahar, Ext. 1(2)  is  the

endorsement  of the  OC, Makum P.S  Sri  Bhaskar  Saikia. Thereafter

he visited the P.O.  And  on  the  basis of  the  FIR,  he searched  the

house  of accused for  the  weapon used  by  the accused. But  the

accused  escaped   from  his   house   by   leaving   the  alleged

weapon(dagger).  Then  he  seized   the   weapon  in  presence  of

witnesses. Ext. 2 is the  seizure-list,  Ext. 2(2) is  his signature on the

seizure-list.  He  also   met  the   complainant   at   the  place  of

occurrence and recorded  his   statement.  He also  recorded the

statements  of  other witnesses, namely, Smt. Pinki Kumari, Sri Pinku

Sah. He also prepared  the  sketch  map of  the  P.O  at the P.O. Ext.

3 is  the  sketch map,  Ext. 3(1)  is his signature. On  the same  day

in  the  evening with  the help of  local  residents  the accused  was

apprehended  and brought   him  to   the  P.S   and  recorded   his

statement. On  the  same  day,  at  4 P.M he forwarded the  accused



6

to  the court.  On completion of  investigation, he submitted  the

charge-sheet   against   the   accused  Sri   Rajen  Sharma   U/s.

448/382/307/427/506 IPC. Ext. 4(1) to  4(4)  is  the  charge-sheet,

Ext. 4(5) is his signature. 

16.      In  cross-examination  he  has  stated  that he  has not seen

the  seized  dagger today in  the  court. In  Ext. 3  it  is  not mention

whose  shop  was  there. He denies the  suggestion   that he  has

submitted  the  charge-sheet  against  the  accused without properly

investigating  the  case.  

17.      With  regard  to  the point for determination,  Ld. Defence

counsel has  submitted  that the  Prosecution has  failed  to prove

the  material  ingredients  of  offences  U/s. 448/382/307/506/427

IPC. It is pointed   out  that  (i) the  police  did not  seize  any  broken

door  nor  took  any  photographs  of  the  broken  door,  hence, it

cast   a  doubt  about  the Prosecution story of breaking the doors of

shop  of  the  complainant.  (ii)  That,  there   is   no  independent

witnesses  to   support   the prosecution story.  Hence,  it   cast   a

doubt  about  the  authenticity  of  the prosecution story. (iii) That,

there  is  no  allegation  of  taking  away  of  money from  the  cash

box or  attempted  to  commit murder of  the  informant and  his

wife. (iv) That,  there  is  no  proof  of  criminal  intimidation  and

causing   mischief    to   the   complainant.   Hence,  Ld.   Defence

counsel  has  submitted that the  accused  should  be  acquitted

from  the  case.   

18.      In reply Ld. Addl.P.P has submitted that the prosecution has

succeeded to prove the case.

19.      Upon hearing both sides I have gone through the material on

record.  The  prosecution has examined five witnesses including  the

complainant.  The PW.1(complainant)  has  deposed  that prior to

three  months  at  around  9 PM, the  front  side  wooden  door  of

two palla  of  his  shop  was  broken  by  the  accused. On  hearing
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the  sound  he  came  out. Later  on,  he  informed  the police. 

20.        But  the statement of the PW 1 about  breaking of  doors  is

not  supported  by  any eye  witness nor by any seizure. The  PW.2

and  PW.3  are   the independent  witnesses but they have  not

supported   the  statement   of   the   PW.1.  Although   PW.4  has

deposed that her  father  had  informed  her  about the  altercation

with  the  accused person  and  breaking  of  the  door  but her

statement  is  hearsay  evidence  as  Prosecution  has  failed  to

examine the  father  of  PW.4. As  the  evidence  of  PW.4  is  hearsay

evidence it  is  not  reliable  in  the  eye  of  law. 

21.       With  regard  to  the breaking  of  the  door,  the  PW.1 has

deposed  that  police  did  not  seize  any   broken   door  of  his

shop  nor  took  any   photographs  of    the  broken  door.  As

Prosecution  has  failed  to  prove  about  the broken  door  of  the

shop  of  the  complainant,  I  am  of  the   considered  opinion  that

Prosecution  has  failed  to prove entire  allegation.

22.        Although  the  I.O  has  seized weapon  of  offence,  but the

witnesses including the complainant or victim have  not whispered

about  the  alleged  weapon  or  alleged  threatening or  assault by

the  accused  person.  Hence,  it   cast    a   doubt   about   the

authenticity  of  the   Prosecution  story. 

23.       It   is  pertinent   to  mention  here  that the  PW.2  has

deposed  that  he  did not  witness  the  incident  and PW.3  has

stated during  his  cross-examination that  police  did  not  record

his  statement. As the  PW.3  has  deposed for  the  first  time  in

the  court, his statement  become  improved  version  of prosecution

story, hence, not  reliable.

24.       In  view  of  above  discussion  and  considering  all  facts

and  circumstances and taking into account of material evidence of

record I am of the considered opinion that prosecution has failed to

prove  the  material  ingredients  of  the  offence  U/s.
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448/382/307/427/506 IPC against the accused person  namely,  Sri

Rajen  Sharma beyond  all  reasonable  doubt.  Hence  the  accused

person, is  acquitted on  benefit  of  doubt and set at liberty.

 
25.       The accused person is in jail hence the jail superintendent is

directed to release him  immediately if  he is not required in any

other cases. 

26.        As the accused is in jail he is directed to furnish a Personal

bond of Rs. 1000/- as per S. 437(A) of the  Cr.P.C with condition to

appear  before  the  higher  court  as  and  when  such  Court  issues

notice  in  respect  of  any  appeal  or  petition  filed  against  the

judgment.

27.        Dispose of  the seized material  if  any in due course of time

in accordance with law.

28.        Send a copy of the Judgment to the Deputy Commissioner

of Tinsukia.

29.      Given under my hand and seal of this court on this the 29th

day of  May, 2019.

                                                               

       Dictated & corrected by me.   

                             
(Md. Abdul Hakim)                                         (Md. Abdul Hakim)

  Addl. Sessions Judge-2(FTC),                        Addl. Sessions Judge-2(FTC),   
Tinsukia.                                                                 Tinsukia.

         
                             

                       

Transcribed by :

        P.D Phukan,( Steno).
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A  N  N  E  X  U  R  E

PROSECUTION WITNESSES:

PW.1, Sri  Shiv  Kumar  Sah,

PW.2, Sri  Nitesh  Thakur,

PW.3  Sri  Pinku  Sah,

PW.4,  Ms.  Pinki  Kumari  Sah, 

PW.5, Sri  Chandan  Das(S.I),

PROSECUTION DOCUMENTS :

Ext. 1 is the Ejahar,

Ext. 2 is  the  Seizure-list,

Ext. 3 is  the sketch  map

Ext. 4  is  the  charge-sheet.

 

 

                 (Md. Abdul Hakim)
Addl. Sessions Judge-2(FTC), 

                                      Tinsukia 

 


