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IN THE COURT OF THE ADDL. SESSIONS JUDGE (FTC-2), TINSUKIA  

                                  Spl. Elect. case No. 17(T)2019

                                     (U/s.  135 of  Electricity Act.)  

                            

Present :        Md. Abdul Hakim, M.A.,LL.B.

                      Addl. Sessions  Judge-2 (FTC),

                      Tinsukia.

        The State of Assam

     -Vs-

                 1.  Sri Nirmal  Mahali,
           2.  Md. Javed  Ali. 
                      

                                                                                ----Accused 

         Appearance :

        For the State :    Sri R.C Das,  Ld. Addl. P.P,

        For accused Md. Javed  Ali :  Sri S. Sarmah, Advocate,

        For accused Sri Nirmal Mahali: Mrs.  S. Chakraborty  Konwer, Advocate. 

        Date of evidence :   02.08.17, 30.11.17, 07.03.18, 12.04.18,  
                                                     

        Date of argument :  13.05.19.

        Date of judgment :  27.05.2019.   

               

          

                  J  U  D  G  M  E  N  T

1.      The  Prosecution  story,   is  in   brief   that   Sub  Divisional

Engineer,  Tinsukia  Electrical  Sub-Division-III,  APDCL,  Chabua   had

lodged  an FIR  by which  alleged that on 04/11/2016  during  anti

power  theft  drive  jointly  with  vigilance  team  Dibrugarh  detected
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at  1 No.  Balupara  vill  at  1 hour  into  the  residence  of  Sri  Nirmal

Mahali  found  taken  power  illegally  by  means  of  hooking. During

search  also  recovered  one  meter  bearing  no. 3104304  install  into

his  residence. On  further  enquiry  Sri Nirmal  Mahali  revealed  that

Md. Javed  Ali   outsource  of  TESD-III   installed  the  said  meter

illegally  and  without  any  order  by  realizing  Rs. 3,000/-.  The

recovered  meter  as  already  seized  as  per  seizure-list  enclosed.

Due  to  power  theft  committed  by  accused  person  the  company

incurred  total  loss  of  Rs. 3924.00. 

2.  On   receiving   the   FIR,  the  Special  P.S,  Dibrugarh   APDCL

registered a case and investigated the matter.  On completion of the

investigation,  above  named  accused  were  charge  sheeted  and

forwarded to face the trial.

3.  On  appearance  before   the  C.J.M,  Dibrugarh,  copies  were

furnished  to the accused persons U/S 207 Cr.P.C and committed the

case to the Court of Session,  Dibrugarh for trial. Accordingly the G.R

case no. 3338/16/15 registered as Spl. (Elec.) case no. 82/2016 and

transferred to this court remaining part of  the trial  as  the  alleged

offence has  been  committed within  the  jurisdiction  of  Special

Judge,  Tinsukia.   Accordingly  the Spl.  (Elec.)  case no. 82/2016 is

received by this court and the same is registered as Spl.  Electricity

case  no. 17/2019.

4.  Upon  receiving   the  record and appearance of the accused

persons before the court of  Ld.  Addl. Sessions  Judge, Dibrugarh and

upon hearing  both  sides  and  considering  the  materials  on  record,

charges u/s.  135 of   Electricity  Act  had been framed by Ld.  Addl.

Sessions  Judge, Dibrugarh against  the  accused  Javed  Ali  and Sri

Nirmal  Mahali, particulars of which read over and explained to the

accused persons, to which they pleaded not guilty and claimed to be

tried.    

5.   During  trial  by  Ld.   Addl.  Sessions   Judge,   Dibrugarh,
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prosecution examined as many as five (5) witnesses  and the accused

persons, namely, Javed  Ali  and Sri  Nirmal  Mahali, were examined

u/s 313 Cr.P.C and their plea were total denial. 

6.         I have heard argument put forward by the ld. Counsels for both

the sides as well  as gone through the entire evidence available on

record to adjudicate the case.

7. Point for determination :-

(i) Whether  on 04.11.16  the  accused   persons namely,

Sri   Nirmal   Mahali  and  Md.  Javed   Ali  were   found

committing theft of Electricity  by hooking  and  thereby

committed an offence punishable U/s.  135 of  Electricity

Act?   

           DISCUSSION, DECISION AND REASONS THEREOF:     

        
8.  P.W.1 Sri   Amiya  Kumar  Bordoloi  has  deposed  that    on

04.11.2016 he  was  posted  as  SDE  at  Tinsukia  Electrical  Sub-

Division-III APDCL Chabua. On  that  day  he  went  Santanu  Hazarika

and  the  line  man  alongwith  the  police  of  Special  Station  to  no.

Balupara  Nakhrai,  Tinsukia. During  their  visit  they  reported  that

they  went  to  the  house  of  Nirmal  Mahali  and  they  found  that  a

meter  which  were  supplied  under  the  Din  Dayal  Scheme  of  the

govt.  was  installed  in  the  house  of  accused  Nirmal,  Mahali. They

also  informed  him  over  phone  that  one  Javed  Ali  had  illegally

sold  the  meter  to  the  accused. He  asked  to  his  staff  to  remove

the  meter  and  bring  the  same  to  the  office.  When  the  meter

was  brought  to  the  office  he  checked  the  same  and  found  that

it  was  a  meter  which  was  to  be  installed  under  the  Din  Dayal

Scheme. Accordingly  he  lodged  the  FIR.  Ext. 1 is  the  FIR.  Ext.

1(1)  is  his signature. During  their  visit  the  staff  of  APDCL  had

seized  the  meter  vide  a  Seizure-list.  Ext. 2  is  the  Seizure-list,

Ext. 2(1)  is  his  signature. 
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9.  In cross-examination he states that he  did  not  accompany

his  staffs  to  the  house  of  the  accused. Offence  was  detected  on

04.11.16 .  FIR  was  lodged  on  11.11.16.  The  meter  which  was

seized  was  available  with  the  contractor under  the  APDCL.  Many

poor  villagers  under  the  BPL  were  provided  with  the  electric

connection  under  Din  Dayal  Scheme. He  cannot  say  who  had

actually  installed  the  meter  and  the  date  of  installation. The

accused  Javel  Ali  works  under  the  APDCL  Chabua.  Javel  Ali  has

no  connection  with  the  contractor  who  supplied  meter  under  the

Din  Dayal  Scheme.  He  denies  the  suggestion  that the  meter  was

not  installed  in  the  house  of  Nirmal  Mahali.  He  denies  the

suggestion  that Javed  Ali  did  not  sell  the  meter.  

10. P.W.2,  Sri  Dipti   Gogoi has  deposed  that   he  knows  the

informant   and   the   accused  Nirmal   Mahali.  On  04.11.16  he

alongwith  staffs  of  APDCL  and  Special  Police  went  to  Balupara

and  found  that  the  accused  Nirmal  Mahali  was  using  electricity

having  a  connection  in  his  house. On  being  asked  he  could  not

produce  any  document  or  bill   of  his  connection. He  further

stated  that  the  line  was  installed  by  Javed  Ali. They  found  that

meter  which  was  installed  was  not  supplied  by  the  APDCL  but

it  was  a   meter  which  were  provided  under  the  Din  Dayal

Scheme  by  the  Govt.  They  also  visited  the  house  of  other

people  and  found  that  in  those  houses  also  meters  under  the

Din  Dayal  Scheme  were  installed.  They  took  the  photograph  the

meter  and  return  to  the  office.

11.  In cross-examination he states that they  did  not  bring  the

meter  with  them. He  cannot  say  whether  the  name  of  the

neighbour  of   the  accused  is  Lakhi   Mahali.   They  have  not

verified  the  ownership  of  the  house.  He  denies  the  suggestion

that  no  meter  was  installed  illegally. 

12. PW.3, Sri  Baikuntha  Gohain  has  deposed  that he  knows   the
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informant as  well  as  both  the  accused  persons.  On  04.11.16  he

was  posted in  Spl. P.S.  On  that  day,  he  accompanied  the APDCL

officials  to No. 1  Balupara Gaon,  Tinsukia.  There  they  went  to  the

house  of  the  accused  Nirmal  Mahali  and  found  that  he  has

been  using  electricity  connection  by  hooking.  On  enquiry  he

showed  them a  meter  which  was  under  Jeevan Dhara  Scheme.

The  accused let  them  know  that  the  said  meter  was  sold  to

him  by  accused  Javed  Ali.  The  ASEB  personnel  seized  the  wires.

13.  In  cross-examination  he  has  stated  that  he  has  not  seen

the seized wires in the  court  today. There  are  houses  near  the

house  of  the  accused but he  cannot  say  the occupants  of  the

said  houses.  The  APDCL  personnel  brought  the  meter.  There

were  five  police  personnel   and  seven  APDCL  personnel.  He

denies  the  suggestion  that   the  accused  did  not  use  electricity

by  hooking.  He has  not  found  any meter  of  Jeevan Dhara in

another's  house.  He   cannot   say  if   meter   under  Jeevan  Dhara

Scheme  is used. 

14. PW.4, Sri  Manoj  Sonowal  has  deposed  that  he  knows  the

informant  and  the  accused.  On  04.11.16  he accompanied the

APDCL  to  Balupara  village.  They   went   to   the  house   of  many

persons  including  the  accused  Niramal  Mahali. There they found

accused  Niramal  Mahali was using electric connected  by hooking.

Then  the  APDCL  personnel  disconnected  the  electricity  line.

15. In cross-examination he states that today he has not seen wire

in the court. They found some electric meters without  any  document

in some houses  and the  electricity  connected  was  disconnected  in

those  houses  who  failed  to  show  documents. He  denies  the

suggestion  that   the  accused  did  not  hook  electric  connection. 

16.   PW.5, Sri Pramod  Marcuty has  deposed  that on  04.11.16  he

was  posted  as  ASI  in  the  Special  Police  Station, Dibrugarh.  On

that  day  the  Officer-in-Charge,  received  one  FIR  from  a  staff  of
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the  APDCL  which  was  lodged  by  the  then  Sub-Division  Engineer

Sri  Amiya  Kr. Bordoloi  alleging  theft  of  electricity.  On  receipt  of

the  FIR  Officer-in-Charge,  Mukul  Hazarika  registered  the  case  as

Special  Police  Station  case  No. 262/16 U/s. 135  of  Electricity  Act

and  endorsed  him  to  investigate  the  case. Taking  over  the

charge of  investigation  he  went  to  Tinsukia  Electrical  Sub-Division

III  at  Chabua.  He  recorded  the  statements  of  witnesses  in  the

office  of  APDCL. He  also  seized  the  articles  in  presence  of

witnesses. He  found  sufficient  evidence  against  both  the  accused

persons.  He  went  to  the place   of  occurrence  and  drew  a  sketch

Map  of  the  place  of  occurrence. During  investigation  he  arrested

the   accused   Javed  Ali   after   interrogation.  Completing   the

investigation  he  submitted  charge  sheet  U/s. 135 of  the Electricity

Act  against    the  accused  persons. Ext. 1  is  the  FIR;  Ext. 1(2)  is

the   signature   of   Officer-in-charge,  Mukul   Hazarika   which   he

knows.  Ext. 2  is  the  re-seizure  Memo,  Ext. 2(2)  is  his  signature.

Ext. 3  is  the  Sketch  Map  of  place  of  occurrence. Ext. 3(1)  is  his

signature. Ext. 4  is  the  charge-sheet. Ext. 4(1)  is  his  signature. 

17.   In cross-examination he states that  as  per  the  FIR  the  date

of  occurrence  was  04.11.2016  and  the  FIR  was  received  on

11.11.2016.  He  visited  the  place  of  occurrence  on  15.11.2016

and  he  visited  the  office  of  the  APDCL  on  15.11.2016.  He

denies  the  suggestion  that   he  did  not investigate  the  case

properly. 

18.   With  regard   to  the  point   for   determination  Ld.  counsel

for Defence has pointed out  that (i) the complainant has  lodged FIR

about  6  days in delay  and  no proper explanation of reason of delay

is cited, hence,  it  cast  a  doubt  about  the    authenticity  of  the

prosecution  story. (ii)  that the witnesses  from  the  neighbourhood

of  the place of occurrence  is  not examined  by  the I.O.  Hence,  the

authenticity  of  the  prosecution  story  becomes  doubtful  and

suspicious.  (iii)  that the  PW.1, complainant  has  not  visited  the

place  of  occurrence  and  his  statement that  he  was  informed
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over   phone  that  one  Javed  Ali  had illegally sold  the  meter to  the

accused,  Nirmal  Mahali   is  not  corroborated  by  any  the  other

witnesses nor any other evidences. Which  cast  a  doubt  about the

statement  of  the  informant . V) No  independent  witnesses  has

supported  the  prosecution  story hence,  it  cast   a   doubt  about

the  allegation. IV)  The prosecution has failed to prove the ownership

of  the  alleged  house where illegal electric connection was attached.

19.  In  reply  Ld. Addl. P.P  has submitted  that  the  prosecution

has  succeeded the  prosecution case  against  the  accused  persons.

20. Upon  hearing  both  sides I  have  gone  through  the  material

evidence  on  record  and  found  that  the  alleged  offence  was

occurred  on  04.11.16  and  the  FIR  was  lodged  on  11.11.16

which  indicates  that  the  FIR  was  lodged  about  6 days  in   delay.

But the  prosecution  has  failed  to explain properly the  reason  of

delay   in   lodging   the   FIR.  As  no  independent  witnesses  have

supported the prosecution story and the complainant did not visit the

place of occurrence it cast a doubt about the FIR.

21.   In  the case of Mahtab Sing & Ors. Vs. U.P. 2010 (13) SCC

(Cri)  1185  Hon’ble  Supreme  Court  has  decided  that  unnatural

conduct of complainant in lodging the FIR is always doubtful. 

22.   In the case of Rakesh Debnath v. State of Tripura 2010

(6) GLJ 394 Hon’ble Gauhati High court has held that FIR required to

be filed at earliest opportunity.

23.  The Hon’ble Supreme Court has held in State of H.P. v. Giyan

Chand  (MANU/SC/0312/2001):  (2001  6  SCC  71) that  “if  the

prosecution  fails  to  satisfactorily  explain  the  delay  and  there  is  a

possibility of embellishment in the prosecution version on account of

such delay, the delay would be fatal to the prosecution. However if

the delay is explained to the satisfaction of the court the delay cannot

by  itself  be  a  ground  for  disbelieving  and  discarding  the  entire

prosecution case. To the said effect is the decision of this court in
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Dilawar Sing v. State of Delhi (2007 12 SCC 641) where this

court observed: In criminal trial one of the cardinal principles’ for the

court is to look for plausible explanation for the delay in lodging the

report.  Delay sometimes affords opportunity to the complainant to

make deliberation upon the complaint and to make embellishment or

even make fabrications. Delay defeats the chance of the unsoiled and

untarnished version of the case to be presented before the court at

the earliest instance. That is why if there is delay in either coming

before  the  police  or  before  the  court  the  courts  always  view  the

allegations with suspicion and look for satisfactory explanation. If no

such  satisfaction  is  formed  the  delay  is  treated  as  fatal  to  the

prosecution case”. 

  
24. In  view  of  above  facts  and  circumstances and taking note of

the  Judgment  of  honorable  Supreme  Court  and  as   no  plausible

reason of delay is cited  by  the  informant at the time of filing FIR, it

cast  a  doubt   about  the  authenticity of   Prosecution  story. 

25. From  the  evidence on  record it  is  revealed  that  PW.2 has

deposed  that on 04.11.16  he   alongwith  staff  of   APDCL and

Special  Police  went  to  Balupara  and  found  that  the  accused

Nirmal  Mahali  was  using  electricity  having  a  connection  in  his

house. On  being  asked  he  could  not  produce  any  document  or

bill   of   his  connection. He  further  stated  that  the  line  was

installed  by  Javed  Ali. They  found  that  meter  which  was  installed

was  not  supplied  by  the  APDCL  but  it  was  a   meter  which  were

provided  under  the  Din  Dayal  Scheme  by  the  Govt.  They  also

visited  the  house  of  other  people  and  found  that  in  those

houses  also  meters  under  the  Din  Dayal  Scheme  were  installed.

They  took  the  photograph  the  meter  and  return  to  the  office. 

26. But PW.3,  who  has  deposed  during  his  cross-examination

that  the   APDCL    personnel   brought   the   meter   which   is

contradictory  to  the  statement  of  the PW.2. 
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27.  PW.4  states  that on  04.11.16  he accompanied the APDCL to

Balupara  village.  They   went   to   the  house   of  many   persons

including  the  accused  Niramal  Mahali. There they found accused

Niramal Mahali was using electric connected  by hooking. Then  the

APDCL  personnel  disconnected  the  electricity  line. But  he  had

not  stated that the said  meter  was seized  by  the  APDCL member.

Apart  from  this although  PW.2, PW.3  & PW.4 has deposed  that

they  are  present  at  the  time of  search  and  seizure  but they  are

not   the  seizure   witnesses.  In   view   of   these   facts   and

circumstances it  cast  a  doubt  about the  prosecution  story.

28. Ld.  Defence  counsel  has  pointed  out  that the  prosecution

has  failed  to  verify  the  ownership  of  the  house   from  where  the

alleged  seizure  was  made. 

29. In   this   regard,  it   is   found  that   in   course   of   cross-

examination  the  PW.2  has  stated  that  they  have  not  verified  the

ownership  of  the  alleged  house. Apart  from  this   the  prosecution

has  not  examined  the  people  of  the  neighbourhood  of  the

alleged  house. In  view  of  this  fact,  it  cast  a  doubt  about  the

ownership of  the  place  of  occurrence. The prosecution has also

failed  to produce   the   seized  material  before  the  court,  hence, it

cast  a  doubt   about  the  authenticity  of  search  and  seizure  of

the meter and ownership of the alleged house. 

30.  It   is   appeared   from the  cross-examination  of  the PW.1,

informant  that the  meter  which   seized  was   available  with  the

contractor   under  the APDCL and  he  cannot  say who  has  actually

installed  the  meter  or  the  date  of  installation. Accused  Javed  Ali

has  no  connection  with  the  contractor  who  supplied  meter

under  Dindayal  Scheme. 

31.  If  I  believe  the  statement of  the PW.1,  then, I  am  of  the

considered opinion that  the  contractor who works under  APDCL   is

a  vital  witness in  the  instant  case. If  the  seized  meter  remains
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with  the Contractor then  he  must  have  knowledge of  missing  it

from   his   custody.   If   any   meter   is   installed   without   his

knowledge, then it   would  have  been  an  offence. But  in  the

instant  case, the  contractor under  the  APDCL, is  not  examined nor

he informed  about  the  missing  of  Meter.  Hence, the  meter  of  the

APDCL  is  installed  by  the  accused Javed  Ali  is  found  to  be

baseless  and  uncorroborated. 

32.  The circumstantial evidence does not prove the offence of the

accused persons. Hon'ble Apex court in a catena of decisions has laid

down some basic principles which should be followed at the time of

relying on circumstantial evidence in criminal case, viz.

1. The  circumstances  from which  the  conclusion  of  guilt  is  to  be

drawn should be fully established.

2. The  facts  so  established  should  be  consistent  only  with  the

hypothesis of the guilt of the accused, that is to say they should

not  be  explainable  on  any  other  hypothesis  except  that  the

accused is guilty.

3. The circumstances should be of a conclusive nature and tendency.

4. They should exclude every possible hypothesis except the one to

be proved.

5. There must be a chain of evidence so complete as not to leave any

reasonable  ground  for  the  conclusion  consistent  with  the

innocence  of  the  accused  and  must  show  that  in  all  human

probability the act must have been done by the accused. (Sharad

Birdhi chand Sarada-vs-State of Maharashtra, AIR 1984 SC

1622)

33. Here in the instant case the prosecution has failed to establish

the fact which is consistent with the hypothesis of the guilt  of  the

accused  Javed Ali and Nirmal Mahali. No evidence could prove that

accused Javed Ali surreptitiously delivered the meter to the accused

Nirmal Mahali by bringing it from the contractor of APDCL. 
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34. In  view  of  the   above  facts  and  circumstances, I  am  of

the  considered opinion  that  Prosecution has  failed  to  prove  the

case  against  the  accused U/s.135 of  Electricity Act   beyond  all

reasonable  doubts. Hence, the accused persons are   acquitted on

benefit of doubt and set at liberty. 

35. The bail bond of the accused persons are extended U/S 437 A

Cr.P.C. Dispose  the  seized  material  in  accordance  with  law.

36. Given under her hand and seal of this court on this the 27th day

of May, 2019.

 Dictated & corrected by me:  

                  

             
       (Md. Abdul Hakim)                                        (Md. Abdul Hakim)                
Addl. Sessions Judge-2(FTC),                          Addl. Sessions Judge-2(FTC), 
           Tinsukia.                                                            Tinsukia.
                                                  

      Transcribed by :

         P.D Phukan, 

        (Steno)
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                                           A  N  N  E  X  U  R  E

PROSECUTION WITNESSES:

PW.1, Sri Amiya  Kumar  Bordoloi,  

PW.2, Sri  Dipti  Gogoi,  

PW.3, Sri  Baikuntha  Gohain,

PW.4, Sri  Manoj  Sonowal, 

P.W.5, Sri  Pramod  Marcury,

 

PROSECUTION DOCUMENTS :

             Ext. 1,  the  FIR,

                    Ext. 2, the Seizure-list, 

                    Ext. 3, the sketch map.  

                    Ext. 4, the Charge-sheet.           

                                                                                    (Md. Abdul Hakim)
Addl. Sessions Judge-2(FTC),

                                                                               Tinsukia 


