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HIGH COURT FORM NO.(J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

IN THE COURT OF THE ADDL. DISTRICT JUDGE -2(FTC), TINSUKIA

District :         Tinsukia

Present : Md. A. Hakim,

Addl. District Judge-2 (FTC),

Tinsukia.

Title Appeal Case No. 01 of 2012

On 28 th day of May 2019

                                    1. TINSUKIA DEVELOPMENT AUTHORITY,

          Through  the  Chairman  thereof

                                        Tinsukia Town

          P.O, P.S. & Dist.- Tinsukia, Assam.                             

             ...........Appellant/Defendant

 

                                           -Versus-                            

 

1. SRI  PARVEJ ALAM,

                                          Son of  Late  Mahaboob Alam.

2. SMT. MANUAR  JAHAN,

W/o. of  Late  Mahaboob Alam.

Both  are  at present  resident  of 

Dr. Zakir Hussain Road, 

P.O. Doomdooma, 

District- Tinsukia, Assam. 
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(Respondent  no. 2 Expired. 

Substituted  vide  order  dtd. 18/6/13, 

1(a) Firoj Khanm 

2(b) Abroz  Khan)

                               .........Respondents

3. Smt. NAGMA  AMIN,

Wife  of  Noorue  Amin, 

Resident  of  Sarab-Bhatti  Road,

(Near  Shiv Shambhu  Ojha),

P.O, P.S. & Dist- Tinsukia, Assam.        

                                                            

.........Proforma Respondent.

                                                       

This appeal having been heard on 29.04.19 &16.05.19 in the presence of:

 Sri  B. Prasad, Advocate for the appellant,

                    Sri  R. Sarma, Advocate for the Respondents,  and 

           Sri G. Chakraborty, Advocate for the Proforma respondent.

    

And having stood for consideration to this day the Court delivered the 

following Judgment.    

J  U D  G  M  E  N  T

                    

1.   The instant appeal is filed by the appellant/defendant under Section

96  read  with  Order  XLI  of  Code  of  Civil  Procedure,  1908,  against  the

impugned  Judgment  and  order  dated  10/09/2012  and  decree  dated

15/09/2012 passed by the Learned Civil Judge, Tinsukia in Title Suit No. 6

of 2009.

2.         On  receipt  of  the  Appeal  memo  notices  were  issued  to the

Respondents  and  the  case  record   of Title Suit No. 6 of 2009 was called
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for. Accordingly, the respondents have appeared through their Ld. Counsel

to contest the appeal. 

3.          The fact of the case is in brief that the  respondent no. 1 & 2 had

filed Title Suit No. 6 of 2009 as plaintiffs against the appellant/defendant

no.  1  and  Proforma  Respondent  no.  3/Defendant  no.  2.  The

plaintiffs/respondents 1 & 2  had stated in their plaint that they are the

absolute and lawful  owner  of  a  plot of  land  being  plot  no. 22  of

Hijuguri   Residential   Cum   Commercial  Scheme   of   Tinsukia

Development  Authority, situated at  Tinsukia  Town Sheet No. 17.  The

said  plot  of  land  was purchased  from  the appellant/defendant no. 1 by

executing  a  registered  Sale  Deed  being no. 1004  of  1995  and  Deed

No. 1099  of  1998  in  consideration  of Rs. 69,700/-. After  execution  of

the  said  sale  deed,  the  appellant/defendant  no. 1  delivered  the

possession  of  the  said  plot  of  land to  the  respondents.  As  per  the

development  scheme  there  was  a  public  Road  measuring  26  ft.

wide  which  ends  in  the  plot  no. 22,  i.e.  the  plaintiffs/respondents

land. Similarly,  the  adjoining  land   bearing  plot  no.  23  was  settled  in

favour  of  one  Sri S. B Banik  by  the  side  of  public  Road  leaving  26 ft.

wide public  Road  which  subsequently  sold  out to  one  Samsul  Huda

by  S.  B.  Banik  and   then   to   present  Proforma   respondent   no.

3/defendant  no.  2  Smt.  Nagma  Amin.  On  2/1/2009  the  Proforma

respondent  no. 3/being defendant  no.  2  started  a  construction  of  two

storied  RCC  building  by  encroaching  the  public  road  measuring  14 ft.

X  38  ft.  and  thereby  causing  inconveniences  of  egress and  ingress

of  the  respondents/plaintiffs. In this  regards  the  respondents/plaintiffs

had   objected   and   approached   the   Proforma  respondent  no.

3/defendant  no.  2  and  appellant/defendant  no. 1,  but  they  did  not

pay  any  heed  to  their  objection  rather  Proforma  respondent no.

3/defendant  no. 2 had constructed  the    two  storied  RCC  Building

upon  the  plot  no. 23  by  encroaching  the  public  road.  Hence  the

respondents/plaintiffs  against  the  appellant  and  Proforma  respondent. 

4.          That  the appellant/defendant no. 1 and  Proforma respondent  no. 3,

defendant  no. 2  have  contested  the  suit by  filing  their  respective
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written  statements  and  pleaded  that  the  suit  is  not  maintainable  in

law  and  in  facts,  respondents/plaintiffs  have  no  right  to  sue,  barred

by  law  of  limitation,  barred  by  Benami  Transaction  Act  of  1988  and

barred  by  acquiescence  waiver  and  estoppal.  The  plaintiffs  suit  is

bad  for  suppression  of  material  facts  as  the  plaintiffs  filed  a  WP(C)

No. 4367  of  2002  on  the  same  subject  matter.  The  plaintiffs  suit  is

also  bad  for  non-joinder  of  necessary  parties  as  Sri  S.K  Banik  and

Samual  Huda  they’re  not  made  as  necessary  parties  to  the  suit. 

5.        Upon  hearing  the  pleadings  of  both  sides, Ld.  Civil  Judge

Tinsukia  had  framed  the  following  issue  after   hearing both the

parties.

(I) Whether this suit is maintainable in  the  present  form?

(ii) Whether the plaintiffs have right   to sue?

(iii) Whether the suit  is  barred  by  limitation?

(iv) Whether the suit  is  barred  under  the  provision  of  Section

11  of C.P.C?

(v) Whether the plaintiff  purchased  the  plot  no. 22  under  the

residential  and  commercial  scheme  of  the  defendant  no. 1?

(vi) Whether there  is  a 26 ft.  wide  bye  lane  in  the  scheme  of

the defendant no. 1  connecting  the  land  of  the  plaintiffs

and  Sarab Bhati  Road  of  Tinsukia  Town?

(vii) Whether the defendant  no. 2  constructed  her  two  storied

building  on  and  from  2.1.2009  on  the  suit   land  i.e

covering 14 ft. 38 ft. area  by  narrowing  down  the  width  of

the  bye  lane from  26  ft. X 12 ft.?

(viii) Whether the defendants have violated  the provisions  of  law

under the  Town  and  Country  Planning  Act,  1959  in  making

two storied  building  on  the  suit  land  by  the  defendants?

(ix)Whether the plaintiffs  have  been  suffering  any  loss  and

inconveniences  from  the  construction  of  the  suit  land  by

the defendants? 

(x)Whether the plaintiffs are entitled to get a decree, as prayed

for? 

(Xi) To  what  relief or  reliefs,  if  any  parties  are  entitled?



5

   Additional Issue no. 1(1): Whether the suit is barred by the

provision  of  The   Benami   Transactions  (provision)   Act,

1988?

6.        On the above issues the respondents/ plaintiffs side  had  adduced

evidence. Upon hearing Ld. Advocates  from the both side and considering

the  evidence  and  documents  on  record,  Ld.  Civil  Judge  Tinsukia  had

pleased  to  pass  the  impugned  judgment  and  decree  in  favour  of  the

plaintiffs. 

7.       Being    highly    aggrieved  and  dissatisfied with  the  impugned

Judgment   &  order  dated  10/09/2012  and  decree  dated  15/09/2012

passed  in  Title  Suit  No.  6  of  2009  by  the  Learned  Civil  Judge,  the

appellant/defendant no. 2 among other things has drawn the attention to

set  aside the  impugned Judgment  and  order on the  following  among

other grounds i) For  that  the  Learned  Court  below  while   decreeing

the  suit  on  contest  failed  to  consider  the  facts  that  the  plaintiffs

have  suppressed  the  material  facts  of  filing  WP(C)  No. 4367/2002

before  the  Hon'ble  Gauhati  High  Court  in  respect  of  same  subject

matter,  hence  the  aforesaid  judgment  and  order  dated  10.09.2012

and  decree  dated  15/09/2012  is  liable  to  be  set  aside. ii)  For  that

the  Learned  Court  failed  to appreciate  the  fact  that the  suit  is  bad

for non-disclosure  of  the original  cause  of  action  which  arose  on

31.05.2002  onwards  when  Saroj  Baran   Banik  acquired   right,   title,

interest and possession  on  the  suit  land  by  way  of  purchase  through

appellant/defendant  no. 1  as  admitted  by  the  plaintiff in  Exhibit – A.

The Plaintiffs  also  have  not  prayed  for  all  the  declaratory  reliefs

which  are   very  essential   for   disposal   of   the  suit,   hence  the

aforesaid  judgment and  order  dated  10.09.2012  and  decree  dated

15/09/2012  is  liable  to  be  set  aside.  iii) For  that  the  Learned  Court

below  failed  to appreciate  the  fact  that suit  is  bad  for  non-joinder  of

Saroj  Baran  Banik   and    Samsul   Huda,   so   far    as,    they   are    the

original    persons    in    whose    favour    the   right   was   created    by  
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appellant/defendant  no.  1   and   which   is  within   the   knowledge   of

respondents/plaintiffs,  as  it  is  evident  from Exhibit  A  and  Exhibit – H, hence

the  suit  is  not  maintainable  in  the  present  form in absence of necessary

parties  and  judgment  and   order   dated   10.09.2012   and   decree   dated

15/09/2012  is  liable  to  be  set  aside. iv) For  that  the  Learned  Court below

failed  to appreciate  the  fact  that whenever a right is threatened and an action

is taken denying the said right, the cause of action starts from that very date

and also the period of limitation, here in the instant case Exhibit A  is the proof

of cause of action and  date  of  limitation  as  in  31/05/2002, hence,  the  suit

is  barred  by  limitation,  as  such,  Judgment  and  order dated  10.09.2012  and

decree  dated  15/09/2012  is  liable  to  be  set  aside and  quashed. v) For  that

the suit  itself  barred  under  the  provision  of  Assam  Town  &  Country

Planning  Act,  hence  the  Judgment and  order dated  10.09.2012  and  decree

dated  15/09/2012  is  liable  to  be  set  aside; vi)  For  that  the  Learned  Court

below wrongfully  appreciated that  the  provision  of  The  Benami  Transactions

Act,  1988,  hence  the  judgment and  order dated  10.09.2012  and  decree

dated  15/09/2012  is  liable  to  be  set  aside and  quashed. vii) For  that the

Learned  trial  Judge  failed  to  appreciate  the  law  on  the  subject  and

decreed  the  suit  passing  judgment  most  mechanically,  without  applying

the  judicial  mind  and  as  such,  the  impugned judgment and  order dated

10.09.2012  and  decree  dated  15/09/2012  is  not  tenable in  law and liable  to

be  set  aside; viii) For  that the  Learned Judge  made  error  of  law  in  deciding

the  suit  by  merely  making  a  catalogue  of  the  documents  filed  by  the

plaintiffs  without  considering  their  probative  value; ix) For  that the  Learned

Civil Judge  made  error  of  law  by  deciding  the  suit  on  his  satisfaction  and

not  upon  legal  grounds;  x)  For  that in view  of  the  matter,  the  learned

judge  has  mis-concepted  the  provisions  of  law  on  the  subject  and  in

consequence  thereof,   the  entire  judgment  order dated  10.09.2012  and

decree  dated  15/09/2012  is   liable  to  be  set  aside  and  quashed; for  that

appellant  reserves  right  to  take  any  other  ground(s)  at  the time  of

hearing  of  the  appeal  with  due  notice;

8.      On   receiving    notice   from  this   court  the  respondents  have

accordingly  appeared and contested the  appeal.
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9.     I have  heard  the  arguments  of  both  sides  with  regard  to  the

appeal.  

10.    The point for determination are as follows:- 

1. Whether the  plaintiffs  have  suppressed  the  material

facts   of   filing   WP(C)   No.  4367/2002   before   the

Hon'ble   Gauhati   High  Court   in   respect   of   same

subject  matter?

2. Whether the  suit  is  bad  for not praying  for  all  the

declaratory   reliefs   which   are   very   essential   for

disposal  of  the  suit?  

3. Whether the suit  is  bad  for  non-joinder  of  Saroj  Baran

Banik  and  Samsul  Huda?

4. Whether the suit  is  barred  by  limitation and for non-

disclosure  of  the original  cause  of  action  which  arose

on   31.05.2002  onwards  when  Saroj  Baran   Banik

acquired  right,  title,  interest and possession  on  the

suit   land   by   way   of   purchase   through

appellant/defendant  no. 1 as  admitted  by  the  plaintiff

in  Exhibit – A ?

5. Whether  the  Learned   Court  below  wrongfully

appreciated  that   the   provision   of   The   Benami

Transactions  Act,  1988?

11.     Upon hearing both sides now I am going to decide the point for

determination one by one for the convenience and comprehension. 

DECISION, DISCUSSION AND REASON THEREOF:

12.  Before I hold my opinion about the point for determination I would

like to reproduce the testimonies of both the sides for convenience and

comprehension.
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13. PW.1,  Parvez Alam has stated in  his  evidence  in  affidavit  that he

is  the  plaintiff  no. 1  in  the  suit  and  the  plaintiff  no. 2 is   his  mother.

As per  section  15 of  the  Assam  Town  and  Country Planning  Act, 1959,

the  Tinsukia  town  has  been declared as  Scheme  Area,  accordingly the

defendant  no. 1 has been  constituted  as  an  Authority,  to  promote

and  secure  the  Development of  Tinsukia  town  according  to  Master

Plan.  The  various   scheme such  as   Bimala  Prasad  Chaliha  Nagar

Scheme, Gopinath  Bordoloi Nagar  Scheme,  Hijuguri  residential  cum

commercial  scheme Na-Pukhuri Nagar  Scheme  have  been  declared

under  the  said  Act  by  making  provisions laying  out  Lanes  and  by-

lanes,   drainage  play   grounds,  market   etc.  for  public   use by  the

Government of  Assam through the  defendant  no. 1. The  Defendant  No.

1  by  way  of  sale  allotted  various  plot  under  the  scheme  to  the

public.  Sometimes   in   the   year   1990   HIjuguri   Residential   cum

Commercial  Scheme  has  been  prepared  for  public  and  thereafter  the

defendant  no. 1  invited  applications  from  public  to  allot  plots  by

way  of  sale. He was allotted  a  plot  of  land  being  plot  no. 22  under

the  said  scheme  and  thereafter  he  purchased  the  said plot of  land

in  the  name  of his  mother i.e.  the  plaintiff no. 2  by two  registered

Sale   Deeds  no.  1004  of   1995  and  Deed no.  1099 of   1998  in

consideration Rs. 69,700/-. Since  then he  has  been  possessing  the

land  with  his  mother  by  constructing  residential  house  and  by

paying  land  revenue  and  other  taxes. There  is  a  by-lane  measuring

about   26 ft.   wide  and  700 ft.  in   length.  This   by-lane  connects

Sarabbhati  big  road  from  his  plot.  The  many  other  people  like  him

purchased  the  other  plots  situated  in  both  side  of  the  said  by-lane.

He  fully  described  it  in Annexure  I  of  his  plaint  in  the  suit. The

defendant  no. 2  recently  claimed  to  have  purchased  the  plot  no. 23

of  the  scheme.  The  plot  no. 23  is  a  contiguous plot  in  the  said

scheme  situated  towards  east  of  his  eastern  boundary  and  the said

by-lane  also situated  of  part  of  his  eastern  boundary. On 02.01.09,

the  defendant  no. 2  started  to  construct  her  house  i.e.  two-storied

R.C.C  building  by  covering  an  area  14 ft. X 38 ft.  of  the  said  by-lane.

He  and  other  resident  protested  it  but  he  replied  that  she  was
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permitted  by  defendant no. 1  to  do  so. Thereafter  he  makes  enquiry

in  the  office  of  the  defendant  no. 1 initially  the  concerned  staff

avoided  him  but  ultimately  he  was  told  that  the  permission  was

given  to  the  defendant  no. 1  to  construct her  house  covering  part  of

the  said  by-lane  and  the  scheme  was  modified   to  allow  the

defendant  no. 2  to  construct  house  on  the  said  by-lane. Neither  the

defendant no. 1  nor the  defendant  no. 2  has  any  right  to  make

construction on  the  said  by-lane.  The  said   by-lance  is  a  public  road

of  the  Hijuguri  residential  cum  Commercial  Scheme. The  defendant

no. 1  cannot  alter  the  said  scheme  without  complying  the  provisions

laid  down  in  section 19 of  the  Assam Town  and  Country  Planning  Act,

1959. No  any publication  was  made  of  such  modification either  in  the

official  Gazzette  or  in  news  paper  inviting objection  from  public.  No

sanction  from  the  State  Government  was  obtained. The  so  called

modification   by   allowing   permission   to   the   defendant  no.  2   to

construct  her  house  on  the  said  by-lane is  unlawful  and  ultra vires to

the  provision  of  Town  and  Country  Planning  Act, 1959. 

14. During  the  pendency  of  the  suit  the  defendant  no. 1  has

completed  construction  of  two-storied  R.C.C  building  and  boundary

wall  on  the  road. Such  illegal  act  of  narrowing  the  abutting approach

road  has  caused  inconvenience  to  them.  The  front elevation  of  their

house  is  seriously  affected.  At  present  he  cannot enter  his  car  to

his plot. The  defendant no. 2 constructed  her boundary  wall  in such  a

way  even  a  Rickshaw  cannot  enter  to  his compound.  He has been

suffering both mentally as well as financially.  The value and utility of his

plot is  diminished. The  Assam Town  and  Country  Planning  Act,  1959

gave  him  right  to  exclusive enjoyment  of  the  said  road  to  him  and

other  public. Now  the  defendant  no. 1  cannot  permit  the  defendant

no. 2  to  make  construction  on  the  said  public  road  by  causing

inconvenience  to  him.  Both  the  defendant  have  casted  a  cloud  on

peaceful  enjoyment  of  the  road to   his  residence. Both  the  defendant

have  been  invading  his  right  to  enjoy  the  approach  road  to  his

residence.  The invasion  is  such,  the  compensation  in  money  would

not   afford  adequate  relief    he prays  to   the learned  Court    for
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granting   a   perpetual   injunction   restraining    the   defendant  from

causing   on  inconvenience   to   him.   He   also  prays  for   mandatory

injunction   to   dismantle   all  the   construction  on   the   road.  The

defendant   no.  1   also  cheated  him   by   narrowing   the   abutting

approached   road   and   committed   mischief  in   collusion  with   the

defendant  no. 2,  so  he  also  pray  a  decree  for  damage  of  Rs.

5,00000/- (Rupees Five Lacs) U/s. 40  of  the  Specific  Relief  Act  from

the  defendant  no. 1. 

15. The PW.1  rely  and  exhibit  the  following  documents  in  support

of  his  case. 

Exhibit 1 – is  the  letter  of  allotment issued  to  him  by  the  then

Chairman  of  defendant   no. 1. 

Exhibit  2 to  8  –  are  7 nos.  of   receipt issued  to   him  by the

defendant   no. 1 in receiving  consideration  of  money  at  the

time  selling  the  plot no. 22.

Exhibit 9 – is  the map given to  him  by  the  defendant   no. 1 at

the  time of  purchasing  of  his  plot.

Exhibit  10 & 11 – are   his  two Title   Deeds  being  Deed  No.

1004/95 and  Deed  no. 1099/98 in  the  name of  his  mother.

Exhibit 12 to 14 – are 3  land  revenue payment  receipts.

Exhibit 15– is  the Permission  of  construction  of  his  house  dated

20.06.98  given  by  defendant no. 1 to  his  mother  together  with

approved plan.

Exhibit 16 – is  the  permission of  construction  of  boundary  wall

given to  his  mother  by  the  defendant  no. 1 together  with

approved  plan.

Exhibit 17 is  the  copy  of  application  seeking  information  by  his

counsel  Sri   Rateneswar   Sarmah  under   R.T.I   Act   from  the

defendant  no. 1. 

Exhibit  18 – is  the  reply  given  to his  said  counsel  together

with   two   copies   of   maps   of   Hijuguri   Residential   cum

Commercial  Scheme.   

 

16. PW.1 in  his  cross-examination by  Defendant  no. 1 has  stated
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that he  is  residing  at  Doomdooma  Jakir  Hussain  Road,  since  his

childhood. He  does  not  know Noorul Amin. Suit  value Rs. 500000/- is

the  value  of  his  own  land.  Plaintiff  no. 2  is  his  mother.  She  had

filed  a  W.P.C  No. 4367 of  2002 before the Hon’ble  High  Court  he  had

sworn affidavit  in  the  said  WPC .  In  the  aforesaid  WPC  he  made

three respondents namely,  1)  State of  Assam, 2) T.D.A  and  3)  Sri  S.B

Bonik. In  the  aforesaid  WPC they had  stated  that they are  the  lawful

owner  of  land  measuring 4440 sq. Feet being plot  no. 22 of  TDA.  In

said  Writ  Petition at  para  8  they  stated  that  Sri S.B Bonik  encroached

a  road  measuring 14 feet.  Said Writ  Petition is  disposed  of.  The  said

Writ  Petition  was  dismissed for default. One Sri N.N  Karmakar  was his

Advocate  in   Gauhati   High   Court.   In   the   year   2009  when   the

defendant  no. 2  started  pacca construction he  enquired  his  WPC i.e.

Writ  Petition and  came  to  know  about  dismissal  of  the  Writ  Petition.

He had  not filed  his  petition for  restoration  of  said WPC. Sri S.B  Bonik

sold  his  land  to  one  Samshul Huda  but  he  does  not  know  why  he

transferred  the  said  land.  But  it  may  be  about  2  years  back.

Thereafter  Md. Samshul  Huda  transferred  the  said  land  to  defendant

no. 2, Nagma  Amin.  He  has  not  seen  the  W.S  of  defendant  no. 2  but

his  advocate  has  seen  the  W.S. Ext. A  is  the  Writ  Petition. He  has

passed  intermediate  class in  commerce  stream from  Doomdooma

College. Last  10 years  he  has  been  visiting  the  Tinsukia  Court in

different  cases  and  he  had  gone  to  Gauhati to  file  WPC.  He  did  not

pleaded  in  his  plaint  about  filing  of  WPC  since  there  was  no

effective result. Sri S.B  Bonik had  purchased  land  from  defendant No. a

(TDA) about  2300 sq. feet.  Himself  and  S.B  Bonik purchased  the  land

at  the  same  time  from  Defendant  no. 1.

17. He  denies  the  suggestion  that  Mr. S.K  Bonik  sold  the  aforesaid

land  to  Md. Samshul  Huda in  the  year  2004  but  only he  knows

about  the  transfer  of  the  land. He  does  not know  Mr. Samshul  Huda.

He  does  not   know the  appellant provision  against  the  order  of  TDA.

In  his affidavit  of  the  Plaint  at  para  2   stated  that  para  1  to  13  of

the  plaint  are  true  to  his  knowledge. At present  the  plot  no. 22  is  in

the  name  of his  mother.  Since  his  birth   his  mother has  been
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staying  with  him  at Doomdooma. In para  5  of  his  plaint  he  has

stated  that  there is  a  26  feet  wide  bye  lane   in  the  scheme. On

21.1.2009  where  his  mother  was  he  cannot  remember.  Later  on,

says  regularly  she  has  been  staying  with  him. His  mother  is  a  sick

lady  and  most  of  the  time she  remains  in  bed.  In  the  month  of

January/09  his  mother  was  at  Doomdooma.  He  can  not  say  3.1.09

which day  he  can  say whether office  was  closed  or  open. He  cannot

remember  whether  any thing written  to  TDA  in  connection  with  this

case. He  had  intimated  to  his  present  Ld. Advocate  about  filing  of

WPC.  He  has  not  obtained  any  permission  to  institute  this  suit.  He

cannot  say  the  dag  number  and  Patta  number  of  the  schedule  land.

He  cannot  say  the  26 feet  wide  road  existing  in  whose  name.  The

26  feet  wide  road  ends  in plot  no. 22. Ext. 18  is  not  addressed  to

him. He  has  not  filed  any  application  personally   for Ext. 18. In  the

enclosures  of  exhibit 18  there  is  sign  or  signature  of  defendant  no.

1. 

18. He  denies  the  suggestion  that  the  enclosures of  Ext.  18  is  not

furnished  with  Ext. 18.  Ext. 17  is  dated  21.1.09  and   Ext. 18 is

having  reference   of   letter   dt.  28.1.2009.  As  per   RTI   Act   when

application is  made a  receipt  of  the  authority  but  that  receipt he  has

not filed  with  this  case. Ext. 17  is  not  addressed  to  defendant  no. 1.

He  cannot  say  where  Ext. 17  was  submitted  and  which  date  it  was

submitted.  Ext. 18  is  not  received  by  him.  He  cannot  say  who  has

signed  in  Ext. 18. Plot  no. 22  is  under  Govt. approved  scheme.  In  the

year  1993  the  scheme  was approved by  Govt.  In  the  year  2002  the

aforesaid  scheme  was  modified  by closing the  road  in  front  of  plot

no. 22. 26  feet  wide  road  is  not  available  to  plot  nos. 22  and  23

and  remaining  road  is  available.

19.   He  denies  the  suggestion  that he  has  no  right to  file  this

suit. In  para  12 of   his  plaint  he  has  proved  his  compensation  of  Rs.

500000/-  U/s. 40 S.R  Act.  He  made  enquiry  to  defendant  no. 1 in

respect of  construction  raised  by  defendant  no.  2  and  he  was

informed  that  defendant  no. 1  issued  permission.  The  defendant  no.
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2 constructed   a  two  storied  RCC  building.  The  building  constructed

by  defendant no. 2  is  about  48 X 62  feet  and  64  feet  is  road  side

and  48 feet  in  the  depth.  The  defendant no. 2  also  constructed  RCC

boundary  wall  on  the  aforesaid  building. The  boundary  wall  was

constructed  about  one  month  before  of  filing  of  his  suit.  He  cannot

say  the  boundary  of  defendant  no. 2. He  cannot  say  approx. value  of

construction  of  defendant  no. 2. There  is  approx.  4  feet  gap between

the   building  and RCC  wall  of  defendant.  He  has  not constituted  RCC

house  in  his  plot  but he  has  a   kacca  house  in  his plot   and  the

same  is  look  after  by  his  chowkidar  since  1999 occasionally. Further

occasionally  they   used  to  reside  there. There  is no  holding  number,

electric   connection   and   gas   connection.   Ext.  16  valid   up  to

17.08.2000  and  after  that  he  has  not  renewed  any permission  of

construction  of  his  katcha   house. Ext. 15  was  valid up to  20.6.2000

and  after  that  he  has  not  renewed  the  same. As  per Ext.  16

dimension  is  74  feet  and  bounded  by  plot  of  23. Plot no. 22 having

dimension   North -  50 feet.  South - 50 feet, East - 14 feet, West 60  feet.

He denies the suggestion that  he  has   concealed  so  many things.  He

denies  the  suggestion  that he  has  filed  this  suit  falsely. He  denies

the  suggestion  that he  is  not  entitled  to  get  decree. 

20.  In  cross-examination  by  defendant  no. 2,  the  PW.1 Sri  Parwez

Alom  has  stated  that his  mother's  name  is Mustt.  Monohar Jahan. Now

she  is  alive.  His  mother's  landed  property  is  standing adjacent  to

the  suit  land. He  has  no  landed  property  either  adjacent  or  near

the  suit  land. Sale  deed  no. 1004/95  and  no. 1099/98  both  are

standing  in  the  name  of  his  mother. They  filed  the  suit   in  their

individual   capacity.   Suit  road  is  a  public  road.  They  have  not

obtained  any  permission  from  general  public.   They  have  filed  this

suit  because their  individual  right  have  been  infringed. They  have

not  also   own  permission  from  the  Court  before  filing  this  suit. The

defendant  no. 2  has   been  occupying  the  part  suit  road  about  14 ft

X 38 feet. He  cannot  remember  how  he  got  the  knowledge for  dis-

allotment  of  plots  to  public. TDA  issued  allotment  is  his  name  but

the  sale  deed  was  registered  in  his  mother's  name. He  had  applied



14

before  the  TDA  to  execute the  Sale  deed  in  his  mother's  name  in

writing.  He  has  not  submitted  the  said  letter  in  the  suit.  By

aforesaid  two  sale  deeds  he  has  purchased the plot. In Sale deed  no.

1004/95 in  the  schedule  though  there  is  mentioned  in  the  eastern

side  26  feet  wide  road   but  in  the  Sale  deed  no. 1099/98 in  the

Southern  side  it  is  written  as  Tinsukia  Development  Authority  road

without  mentioning  its  width.

21. His  advocate  applied  for  some  information  under  the  RTI  Act

that  was  duly  intimated  by  Ext. 18.  In  the  reply  under  RTI  Act  the

TDA  had  mentioned  that  Hijuguri  residential  cum  commercial  scheme

was  subsequently  modified  in  the  year  1999. Even  after  receipt  of

the  information he  has  not  challenged  the  said  modification  by  TDA

either  in  this  suit  or  by  filing  any  other  suit.  Regarding  this  suit

road  plaintiff  no. 2  had  filed  writ  petition  no.  WP(C)  4367 of  2002

but  the Writ  petition  was  dismissed  for  non-prosecution.  No  revival

petition  was  filed  against  that  dismissal. 

22.  He  denies  the  suggestion  that   he  has  no  right  to  file  this

suit.    He  denies  the  suggestion  that  the  suit  is  liable  to  be

dismissed  as  the  suit  is  not  filed  accordance  with law. 

23.  PW.2, Manjur  Ahmed is a  resident of  Hijuguri  residential  cum

commercial   scheme,  Tinsukia  town under  P.O & P.S   Tinsukia   has

stated  in  his  evidence  in  affidavit  that  the  Tinsukia  Development

Authority  allotted  him  a  plot  of  land  on  sale  and  after  getting

allotment  he  has  been  residing  there  by  constructing  his  houses. He

knows   the  plaintiff   Pervez  Alam  who   has   also   constructed   his

residence  on  his  own  land  in  the  said  scheme.  There  is  26  ft.  wide

public  by-lane  connecting  the  plot  of  Pervez  Alam  with Sarab  Bhatti

main  road. The  distance  of  the  road  is  200  meters  approximately. He

also  knows  Smt.  Nagma  Amin  who  recently  constructed  her  two

storied  residence  contiguous  to  the  land  of   Pervez  Alam.  She

constructed  her residence covering  on  area  14 ft.  x  38  ft.  of  the  said

by-lane. She  constructed  a  big  boundary  wall  and  part  of  her  house
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on  the  said  road.  After  her  construction,  the  road  on  the  scheme

narrowed  down  to  07-08  ft.  wide.  Even  a  small  car  cannot  enter

the  road.  No  any  publication  was  made  by  the  defendant  no. 1  at

the  time  modification  of   said  scheme  inviting  objection    from

public.  No body can  construct  any  structure/house  on  land  reserved

for  road  play  ground,  drainage  etc.  in  the  scheme. Such  construction

are  unlawful. 

24.  In  cross-examination,  the  PW.2  has  stated  that  he  knows

plaintiff  no. 2 for  last  20  years. Her  husband  expired  at  Doomdooma

in  the  year  1980,  near Kabarstan  Doomdooma  town  and  they  have

got  optical  shop  in  Doomdooma  town. Md.  Mahabub  Alam  was  her

husband  but  he  cannot  say  how  many  children  are  there.  In  the

year  2008  or  09 lastly he met plaintiffs.  He  does  not  know   Saroj

Baran  Banik  and  Samsul  Huda. He  can  not  say  how  many  plots  are

there   in  Hijuguri  residential cum  commercial  scheme.  He  has  not

filed  any  document  in  respect  of  land  in  the  aforesaid  scheme.  He

has  got  two  plots  in  17  and  18  measuring  about  2040   ½  feet. He

cannot  say  the  plot  numbers adjacent  to  plot  no. 17.  He  cannot  say

who  is  residing in  the  north,  east,  west,  south  of  plot   no. 22.  He

does  not  know  the  details  of  his  locality. He  cannot  say  where  he

was  in  the  month  of  January  2009. He  does  not  remember  when

incident  took  place  on 21.109.  He  knows  defendant  no. 2  since  last

5/7  years. She  was  residing  near  his  house  at   Sarabbhati.  The

plaintiff  has  got  a  pacca  boundary  wall  on  the  road  side  with  iron

gate. He  cannot  say  the  name  of  the  Chowkidar  residing  in  the

house  of  plaintiff  with  family,  since  last  2/3 years.  He  never  talked

to  him. He  does  not  remember  last time when he  saw  him.  He  does

not  know the raise of house of Defendant no. 2  but  she  has  newly

constructed  two  storied  building.  He  has  seen  the  boundary  wall  in

the  northern  and  southern  side  of  the  house   defendant no. 2. He

had  put  his  signature  in  his  affidavit  on  8.2.08..  shown  the  date   in

Type. He  cannot  say  there is  any  electric  connection  in  the  house  of

plaintiff.  The  house  of  the  plaintiff  is  about  12  feet  X  12  feet of  2/3

rooms. He  does  not  know  the  locality  as per  govt.  record.  
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25. He  denies  the  suggestion  that  he  deposed  falsely.  He  cannot

say  any  litigation  took  place earlier.  The  approach road  upto  the

house  of  defendant No. 2  is  25/26  feet.  The  house of  plaintiff  is

adjacent to defendant  no. 2.  The  approach  road  of  plaintiff  is  about

7/8 feet  wide  the  aforesaid  road  is  under  Tinsukia  Municipal  Board.

26. The PW.2,  Md. Manjur  Ahmed  in  his  further  cross-examination

has stated  that  his  house  is  situated  on  the  next  of  the  suit  road.

He  cannot  say  how  many  persons  were  allotted  land  by  TDA  under

Hijuguri  residential  cum  commercial  scheme. In both  sides  of  suit

land  there  exist  7/8  houses  approx.  He  purchased  the  land  from

TDA  in  the year  1995. He  has  not  seen  the sale  deed  of  defendant

no. 2.  He  has  also  not  the Sale  deed  of  Plaintiff  no. 2.  He  cannot

say  the procedure  regarding  publication  of  scheme  of   TDA.  He

cannot  say  how  much  of  land  the  TDA  reserved  under Hijuguri

residential  cum  commercial   scheme  for   road/play  ground/drainage

system  etc. He  cannot  say  whether  the  alleged  construction  is  legal

or  not. 

27. DW.1, Smt.  Nagma Amin has  stated  in  her  evidence  in  affidavit

that  she  is   defendant   in   the  present  Title   Suit,   as   such   fully

conversant  with  the  facts  and  circumstances  of  the  case  hence

competent  to  depose  to  the  same  in  this  evidential  evidence. That

the  plaintiffs  have  not  described  the  subject matter of  the  suit

properly  and  clearly  hence  the  suit  is  liable  to  be  dismissed. The

suit  is  also  bad  for  non-joinder  of  Saroj  Baran  Banik,  Samshul  Huda.

That  the  suit  is  also  bad  for  suppression  of  the  material  fact  of

filing  a  Writ  Petition  being  no. W.P(C)  no. 4367  of  2002  on  the  same

subject  matter  before  the  Hon'ble Gauhati  High Court. It  is  submitted

that  an  area  of  land  measuring  2299  sq.ft.  Equivalent  to  0 Bigha  0

Katha 15.97 Lessas  covered  under  part  of  Dag  No. 530 (New)  under

Periodic  Patta  No. 207(New)  of  Tinsukia  Town  Sheet  No. 17, Mouza

and   District  Tinsukia   Assam  in   the   Hijuguri   Commercial-Cum-

Residential Scheme  was  allotted  to  one  Mr.  S.B  Banik(Respondent in
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the  W.P (C) No. 4367 of  2002) in  the  year  1994  by  the  Tinsukia

Development  Authority i.e. defendant  no. 1.  That  the  aforesaid  Mr.

S.B Banik  after  purchasing  the  land  from  defendant  no. 1  got  his

name mutated  in  the  records  of  right  and  thereafter  transferred  the

said land  in  favour  of  one  Mr.  Shamsul  Huda  vide  Deed  of  Sale

being 157  of  2004  dated 9/2/2004. That  the  aforesaid  Shamsul  Huda

thereafter  transferred  the  aforesaid  land  in  his  aforesaid  land  in  his

favour  vide  Deed  of  Sale  being  no. 1081  of  2008  dated  19/08/2005.

Thereafter  he  got  his  name  mutated  in  the  concerned records of right

and  since  then  he  has  been  possessing  the  same  after constructing

his  own  boundary  walls   and  residential   house  by spending  an

amount  of  more  than Rs. 10(Ten)  Lacs. He  has  been enjoying  his

property after  purchasing  the  same  from  the  said Shamsul  Huda

without  any  disturbance  from  any  person  till receiving  summon  in

the  present  case.  It   is   further   submitted  that  the  12  ft.   road

connecting  the  plot  of  the  plaintiffs  is  existing  for more  than 10

years  and  the  same  belongs  to  Tinsukia Development Authority. The

plaintiffs  are  not  the  owners  of  the  land. The  plaintiffs with  a  view to

grab  his  land  have  filed  the  present  case  making  out  a  false  story

against  him  and  other  defendant. It  is  submitted  that  the  plaintiff no.

2  has  already  filed  a  Writ  Petition being  no. W.P.(C)  No. 4367 of  2002

being  Exhibit – A  against  the  defendants  before  the  Hon'ble Gauhati

High Court  in  respect  of  the  same  subject  matter  and  the  same  is

dismissed.   The   aforesaid   important   and   vital   fact   has   been

suppressed  by  the  plaintiff,  as  such,  the  suit  is  liable  to  be

dismissed  with  heavy  cost. 

28. He exhibit  herewith  Sale  Deed  No. 157 of  2004  being  Exhibit-B,

Sale  Deed  No.  1081  of   2005  being  Exhibit-C,   Registration  Fee

Receipt  No. 55  dated 19/08/2005  being  Exhibit -  D,  Sale  Permission

being  No. TDA(T)/52/2000/LS/PT-141  dated  02/12/2004  being  Exhibit-E,

Sale  Permission  being  No. TSK/LSP/888/2005  dated  11/07/2005  being

Exhibit-F, Mutation  order  in  Mutation  Case  No. 324 of 2005-06  dated

02/01/2006   being   Exhibit-G,   Land   Revenue   Receipt   being   No.

6500850 dated  13/03/2009  being  Exhibit-H,  Jamabandi  of  Periodic
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Patta  No.  207  of   Town  Sheet  No.  17/18 2nd  Khanda (Kha)  being

Exhibit-I,   Boundary  Wall   Permission being  No. TDA(T)80/2000/CP/PT-

1/116  dated 17/03/2008  being  Exhibit-Land  Construction  Permission

No. TDA(T)/80/2000/CP/PT-1/117  dated  17/03/2008  being  Exhibit-K. 

29. In  cross  examination  the  DW.1 has  deposed  that she  has  filed

her  evidence  in  affidavit in  this  case.  She has   constructed  her  under

Hijuguri   Residential   and  Commercial   scheme. Under  that  scheme

including  herself  there  are plot of lands  of  other persons. She  had

purchased  the  plot of land  from  Samsul  Huda  and  constructed  her

house. Samsul  Huda purchased  land  from  Saroj  Banik  and   Defendant

no. 1  had  sold  the land  to  Saroj  Banik. She  has  not   filed  the Sale

Deed  relating  to sale of plot of  land by  the  Defendant  no. 1  to  Sri

Saroj  Banik. She  has  not  filed  any  document regarding allotment of

land given  by the  Defendant  no. 1  to  Sri  Saroj  Banik. The plot no. 23

is  given at   the   time  of  allotment   of   land by   the  Development

Authority. The  plot no. 22 is owned  by  the Defendant  no. 1 which  is

situated  in her  backside. There  is a road to go  to  her  plot  of  land

from  Sarabbhati road. The  aforesaid  road  is  about  24 feet  wide.  Her

entrance  gate falls in  the  24 feet  wide  road. In Ext. E, the  defendant

no. 1   had  showed the  aforesaid  road  as  20  feet and  from the

corridor  of  her  house   to  the defendant’s plot  of  land    as 12 feet.  In

Ext. 15, Attached  Map the  road  to the  house  of Defendant is  shown  as

26 feet. In  Ext. 16 also  the  road to the  house  of Defendant is  shown

as 26 feet. In  her  evidence  in  affidavit in  para  no. 17, 21 and  18 she

has  mentioned  the office record  of Defendant  no. 1. Her construction

stands across  the  12  feet wide  road to  the  house  of  the  defendant.

Her entrance   falls in  the  24 feet  wide  road. She  had observed  the

boundary map of  plot  no. 23 at  the  time  of purchasing  land under

HIjuguri  residential  cum  commercial  Scheme. After  purchasing  the plot

of land  she went to hand  over  the  possession  of  the  land to  the

employee  of  Defendant  no. 1. She  has  cited  the said employee  as

witnesses List. She  denies  the  suggestion  that the  defendant  no. 1  did

not  sell  her road. She  denies  the  suggestion  that  in  fear  of  being

disclosure of the  said  fact, she  has  not  filed  the  Sale  Deed. She
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denies  the  suggestion  that  she  has  constructed  house  on  the  road.

She  has  constructed  house  as  per permission  of  the  Development

Authority. She  denies  the  suggestion  that the  permission  granted  by

the Development  Authority  is  illegal. She  cannot  say  whether for

construction of house by  her, the  value  of the  land  of  Defendant is

diminished or  not. She  denies  the  suggestion  that   she has been

illegally  occupying the   road land measuring 14 feet wide  and  38 feet

long. 

30. Now it is pertinent to mention here that at the time of hearing the

appeal the Appellant has prayed to allow him to prove a notice which was

misplaced  in  a  different  file  of  the appellant. After hearing both sides

the  prayer  of  the  appellant  was  allowed.  Accordingly  to  prove  the

document the appellant examined Sri  Niranjan  Gohain as DW-2 . 

31. DW.2, Sri   Niranjan   Gohain   in  his   evidence  in   affidavit  has

deposed  that he  is  presently  working  as  Sr. Assistant,  in  the  office  of

the   Tinsukia   Development   Authority,   situated   at  Chaliha   Nagar,

Tinsukia,  since  the  year  1979, as  such, fully conversant  with  the  facts

and  circumstances  of  the  case  and  competent  to  depose  the  same

in  this  evidential  affidavit. That the Tinsukia  Development  authority

has  preferred   the  present  appeal  against  the  judgment  and  order

dated  10/09/2012  and  decree  dated 15/09/2012 passed  by  Learned

Civil  Judge,  Tinsukia.  That  during  the  pendency  of  present  appeal  a

very important  document  of  the  case  came  to  the  notice  of  the

appellant  which  was  misplaced  in  a  different  file  of  the appellant.

That  the  aforesaid  document  is  a  notice  dated  07/06/2002  sent  by

the respondent  regarding  the  alleged  dispute  for  which  the  suit   was

instituted  on  22/01/2009  wherein  the  plaintiffs/respondent  no.  1 and 2

suppression  the  aforesaid  act  as  they’ll  as  concealed  the  document

from  the   Court  for  which  the  complete  truth  could  not  be  brought

on  record. That  the  respondent  no. 1  and  2  i.e.  namely  Md. Parvez

Alam  and  his  mother  Manuar  Jahan  also  filed  the  suit  against  the

Tinsukia  Development  Authority, by  suppressing  the  material  fact  of

filing  Writ  Petition  being  WP(C)  No. 4367  of  2002  before  the Hon'ble
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Gauhati  High  Court.

32. That  on  07/06/2002  above  named  Manuwar Jahan,  had  sent  a

notice  through  his  lawyer  P.K  Baruah,  stating  that  she  purchased  a

plot  of  land  measuring  0B 1K 10.27L,  covered  by  Dag  No. 529  and

537  appertaining  to  P.P  No. 207  of  Tinsukia  Mouza,  Town Sheet  No.

17,  Tinsukia  Town  2nd  Khanda  Kha,  situated  at  Hijuguri,  Tinsukia,

being  plot  No. 22 of  T.D.A  Hijuguri  Scheme  Area,  vide  two  separate

registered  Sale  Deed  Nos. 1004  of  1995  and  1088  of  1998  of

Tinsukia  Sub-Registry Office,  Tinsukia.  After  purchase  of  the  said  plot

of  land,  her  name  was  duly  mutated  in  the  record  of  right  and  she

has  been  duly paying  the  land  revenue  thereon  to  the  Government

of  Assam. She  has  been  in  occupation  of  the  said  plot  of  land.

33. In  Cross-examination  the  D.W.2,  Sri   Niranjan   Gohain    has

deposed  that he is working  in  Tinsukia Development  authority which  is

a   juristic   person   created  by  law that   has   been  managed  by

Chairman  appointed   by   the   Government  alongwith   committee.  At

present  there  is no  Chairman  appointed  by  the  Govt. of  Assam  and

the   Development   authority  has  been   managed   by   Deputy

Commissioner,   Tinsukia.  He  is  not   authorized   by   the  Deputy

Commissioner,  Tinsukia  to  depose  evidence  in  this  case. The function

of  the  Development authority  is  to  develop under developed  areas of

the  town  as  they’ll  as  neighbouring  area by  adopting  scheme. He

does  not  know  how  the scheme  has  been  developed. Up till  now

Chaliha   Nagar   Scheme,  Bordoloi  Nagar  phase   1  to   5,   Lankeswar

Gohain  Nagar scheme, Hijuguri  Residential  and  Commercial  scheme,

Na-pukhuri scheme, New  Tinsukia  Township  also have  been adopted.

When  a  scheme is developed,  a land, by-lane, play  ground  and other

charitable  institution and  drain also  have been made. Thereafter, for

residential  purposes respective  plots  of  land  has  been  made and  said

plots have  been  allotted  to  the  various   person  on  the  application

on  payment. The various  roads  of  the scheme which  they’re  adopted

in  Tinsukia  town will  be  repaired by  the  Tinsukia Municipal  Board as

those roads are  public. The  development  authority  has no  claim on any
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land  and  by-lane of  the  scheme under   Tinsukia Municipality.  The

defendants/respondents   have   been  allotted  a   plot  of   land  within

Hijuguri  Residential  and  Commercial  scheme on  payment. 

34. He states that he has  mentioned in his affidavit-in-chief that  the

respondent  no. 1  through  the  said  notice  dated  7/6/2002  asked  the

Tinsukia  Development  Authority  to  remove  the  said  encroachment  of

14 ft. in  width  from  the  existing  road  measuring  26 ft. wide  leading

to  the  plot  of  respondent no. 1 within  one  week  of  receipt  of  the

said  notice,  failing  which  she  shall  have  no  option  but  to  institute

legal   action   against   the   Tinsukia   Development  Authority   in   a

competent  court  of  law,  for  declaration  of  rights  of  way  over  the

passage  26 ft. in  width,  removal  of  the  said  encroachment  from  the

road  and injunction  against  the  Authority  without  further  notice.

35. The  Development  authority  came   to    know   about   this

allegation  in  the  year  2002.  After  receipt  of  the  Ext. L  the  Tinsukia

Development  Authority  maintained  a  file. In  that  file, enquiry  report

and  comment  thereon  on  the  concerned  officers shall  be  available.

The  Ext. L was  handed over  to  me  by our Advocate, Biswajit Prasad

alongwith  the  file. At  the  time of  defending  or  prosecuting  a  suit,

authority   generally   hand   over   concerned   file  and   concerned

document. In  this  suit  also  all  relevant  documents  were duly  handed

over at  the  time of defending  the  suit. Other  relevant  documents in

this  suit have  not  been  filed  in  the  court. It  is not  a  fact  that  as

they  had apprehended that they would lose the  civil case, they  did  not

submit  the said  document before  the  trial  court. 

36. The  suit  was  filed  in the year 2009. At  the  time of  filing  W/S  in

the  suit, Sri  Rajen Barua  was  appointed  as  Chairman,  who  filed  the

W/S. The DW 1 states that whether his statement  made  today  before

this  Court was  mentioned  or  not  in  the  written  statement  he does

not  know. He does not  know  whether  any other witnessed  had deposed

before the  court ahead  of  him. He cannot  say  why he has mentioned

the  paragraph no. 5. He  also  does  not  know whether respondent 1  & 2
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had  filed  Writ  petition or  not. He  knows  the  signature  of  Advocate,

P.K  Barua. Ext. L(1) is  the  signature of  Advocate  P.K Barua, which  he

knows.  He has no idea about  the  disputed  road. He did  not  make  any

visit to the disputed road. After  receipt of  the  notice, their concerned

Surveyor  visited  the  suit  land. The  technical  persons  who  visited  the

suit  land are  still  working  in  our  office. They  did not  furnish  any  list

of  witnesses  to  defend  their case  in  the  court  except him. He is not  a

technical   person.  He  does  not  know   whether   any   documents   in

support  of  the  case  for  development  authority  has  been  filed  in the

suit  before  the  trial court. The  word 'Record'  mentioned  in their  W/S

are meaning by that the  record  of our  Development  authority.  He does

not  know  whether  any relevant document of  the  case  filed in  the trial

Court  or  not to deny  the  claim of  the  appellant. He does not know

though the  authority  denied the  statement made  in paragraph 8 & 9,

has  been denied  by  the  authority is not  true. But He does not  know

whether  any  submission made in  the  W/S  stating  the  correct  facts.

He does not know  whether  the  allegation of  the  appellant is  true  or

false. 

37. DW 1 has stated that it is  true  that the allegation of  the  appellant

that  the  Development authority had sold out a portion of  land to the

defendant no.  2,  Nazma  Amin.  It  is   also true  that defendant no.  2,

Nazma  Amin has been permitted to construct  her  house on  the  road of

appellant. If  somebody  wants  to  construct  their  house  on  the  road,

generally no permission was  granted. 

38.     During Cross-Examination of D.W.2, by Proforma  Respondent  No. 3

he  has  stated  that  he  is  an  employee   of   Tinsukia   Development

Authority  and   working   there   since   1979.   Tinsukia   Development

Authority  is  a  statutory  body. It  is constituted  under   the  Assam

Town and  Country  Planning  Act 1959. It is  one  of  the  function of

Tinsukia  Development authorities  to  acquire  private  lands and  also

purchase  private lands. He cannot  say  the  acquisition procedure  for

land  by  TDA. In case  of  purchase he prepare  a plan of  the  land

proposed  to  be  purchased  and  thereafter   in case  of  said  5  bighas
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of  land, they  provisioned 2/3 plots  for  purchaser  and  released  the

same in his  favour and  pay  the  adequate  consideration. For  acquired

land  they   also   prepare   plots   and  allots   those  plots   to  different

applicants. They also  allot  plots to  applicants by lottery. They used  to

issue  allotment  letter  to  the  prospective  allottees. In  the  allotment

letter  they specify  the  plot  no.,  area  and  other  particulars  sufficient

for  the  identity  of  the  plot. Finally  they  execute  registered  sale  deed

in   favour   of   the   purchaser   after   receipt   of   full   payment   of

consideration  and  also  deliver  physical possession of  the  land  through

our  competent officials,  i.e, Mandal and  Surveyor who   are officially

authorize  to  give  physical  possession  of   the  land. 

39.     He has not  brought  the  documents  through  which the plotting  of

land of Hijuguri  Scheme  area was  prepared  and  allotted  to  different

persons. In  the said  document the area, boundary  and  other  particulars

of  land  as  they’ll as the  roadside etc. are  mentioned. Without  going

through   the said  scheme of Hijuguri scheme  area,  he  cannot  say  the

exact  measurement  of  the  road. Today  he has  brought  to  this  court

the building  construction permission  copy   and  the  boundary wall

permission  copy  and  the  relevant  orders  passed  by the TDA. Vide

memo no. TDA(T) 80/2000/CP/PT.1/116 dt. 17.03.2008 Mrs. Nagma  Amin

was  accorded  boundary  wall  construction  permission. On and  over

land measuring 2299 Sq. ft. covered  by  Dag no. 530 and  534  for P.P.

207  of   Tinsukia  Township  no.  17 under  Hijuguri   residential   cum

commercial  scheme  being  plot  no. 23.  Alongwith  this  permission the

drawing of  the proposed  boundary  wall  also  appended. On the north

38',  South  38',  East  62',  west 59'. And  there  is  12'  wide  road  on

the southern  side. And  vide building  construction  permission  being

memo no.  TDA(T) 80/2000/CP/PT.1/117 dt. 17.03.2008 Mrs. Nagma  Amin

was   granted   building   construction   permission  and  the   drawing

appended  thereto  the  application  was approved  by  the  Chairman,

Tinsukia  Development  Authority. That  the  dimension, boundary and  the

existence  of   the   road   etc.  as  mentioned   in   wall   construction

permission  are  same  as  that  of  building  construction permission.
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40. Ext. M is the  application for  wall  construction  permission. Ext.

M(1)  is  the  approved drawing. Ext. M(3)  and  M(4) are  the  signatures

of  the  Chairman, Sri  Rajen  Barua. Ext. M(5) & M(6) are  the  signatures

of  Town  Planner  Sri   Biswajit   Bhuyan.  Ext.  M(7) and  M(6) are  the

signatures  of  Asstt. Engineer, Sri  Jadav Chandra  Das. Ext. M(9)  is the

signature  of  Sri Jatin Barua, Architect Engineer. Ext. N is  the  signature

of building  construction  permission application  form. Ext. N(1), N(2)  are

the  signatures  of the  Chairman, Sri  Rajen  Barua. Ext. N(3), N(4)  are

the  signatures  of   Sri  Biswajit  Bhuyan, Ext. N(5) and  N(6) are  the

signatures of Asstt. Engineer, Sri  J.C  Das. Ext. O  is  the  relevant  entries

concerning wall   construction  permission  and  building  construction

permission  of   Smt. Nagma  Amin. Ext. O (1) is his  signature. Ext. O (2)

is  the  signature  of  Sri J.C  Das. Ext. O(3) is  the  signature of  Town

Planner  Biswajit  Bhuyan, Ext. O(4) is  the  signature  of Sri Rajan  Barua.

 
41.  In  aforesaid Ext. M,N,O, there  is  no  any note  that Mrs. Nagma

Amin has encroached  on  the  TDA  road  as  existing  on  the  southern

side  of  her  land. The  roadside  is  shown as  12'  wide  road. Prior  to

issuance of  permission  they  have  not  received  any  objection  from

any  corner.  On 17.11.08 Smt. Nagma  Amin  had  submitted  a  letter  to

us informing  that one  Parbez  Alam  claimed  the  26'  wide road and

therefore  she  prayed  for  necessary  action  by  the  Chairman. On  the

basis  of  this  letter the  enquiry was  made  by  Asstt. Engineer, Sri Jadav

Das. Mr. Jadav  Das asked  the  Dealing  Asstt.  to  survey  the  road  and

to allot 12'  wide  road as per  the  scheme. Accordingly, the  survey  was

done and in  the  course of  survey  made  spot  verification  of plot  no.

23 and  the  12'  wide  road  as per the scheme  and  drawing as  per

scheme  and  drawing  left  clear  and  posted pillars.  Ext.  P  is  the

application  of  Smt. Nagma  Amin,  Ext. P(2)  is  the signature of    Asstt.

Engineer, Sri Jadav Das. Ext. Q is  the  survey  report,  Ext. Q(1)  is  the

signature  of  surveyor,  Sri  Brajen  Borgohain.

42. Smt.  Nagma   Amin   had   duly   applied  for   permission   by

complying  all  legal  formalities  and  also paid  requisite  fees to  Tinsukia

Development   Authority.  There  is   no   any   complaint   to   us   for
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cancellation  of the  wall  and  building  construction  permission  given to

Smt.  Nagma  Amin. Tinsukia  Development  Authority  has  the  authority

to  enquire  into  any  objection regarding any  construction  permission

obtained   illegally.  The   Deputy   Commissioner   is   the   supervising

authority of  the  functioning  of  the Tinsukia  Development  Authority.

They have not  received  any   objection  from the office of  the Deputy

Commissioner  regarding issuance  of wall  construction  permission  as

the  building  construction  permission  given  to  Smt. Nagma  Amin.  As

per record  maintained  by  Tinsukia Development  Authority,  the  suit

land  was  originally allotted  to one Sri  Saroj  Baran  Bonik  vide Memo

No.  TDA (L)97/84/135  dt. 18.10.1994. Sri  Saroj  Baran  Bonik had sold

the  said  plot  of  land  to Samsul  Huda after  obtaining  necessary

permission  from Tinsukia Development  Authority vide Memo  no. TDA(T)

52/2000/LS/PT1/24 dt. 10.04.03. Thereafter Samsul Huda  had  sold  the

suit   land   to  Mrs.   Nagma  Amin  after   obtaining  necessary   Sale

permission  from Tinsukia Development  Authority  accorded  vide  memo

no. TDA(T)52/2000/LS/PT1/41 dt. 02.12.04. At the time of allotment given

to Sri  Saroj  Baran  Bonik the  land  area  was  shown  as 3360 Sq.ft.

Approx. However,  finally, it  was  reduced to 2299 Sq.ft. after finalization

of  measurement. The record  revealed  that Sri  Saroj  Baran  Bonik had

sold  out a  total  land measuring 2299 Sq.ft. to Samsul  Huda. Samsul

Huda also  transferred  by  way  of  sale  to   Mrs.  Nagma Amin land

measuring 2299 Sq.ft. They had given permission to  respective purchaser

of  land as  their  applications they are found in  consonance  with  the

record  maintained  in  the Tinsukia Development  Authority  and  no

infirmity   was  found.  No  any  objection  with   regard   to   the  Hijuguri

Scheme  was received from  any  person by  the Tinsukia Development

Authority.

43. Ext. R is  the allotment  letter issued  to  Sri  Saroj  Baran  Bonik.

Ext. R(1) and  R(2)  are  the  signatures  of Sri  Trilochan  Handique,  the

then  Chairman  of  Tinsukia Development  Authority. Ext. S is  the Sale

permission  with  sketch map issued  to  Samsul  Huda   who sold  the

land  to  Mrs.  Nagma Amin. Ext. S(1) and S(2) are  the  signatures  of

Samsul  Huda. Ext. S(3) &  S(4) are the signatures  of  Mrs.  Nagma Amin.
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Ext. S(5) is  the  signature  of Asstt. Engineer  Sri  J.C  Das. Ext. S(6) is  the

signature of  Town  Planner  Sri   Biswajeet  Bhuyan. Ext.  S (7) is  the

signature  of Chairman, Sri  Rajen  Baruah. The  permission for  land  sale

issued  to  Sri  Saroj  Baran  Bonik and subsequently to  Samsul  Huda

contained the  area,  demarcation,  boundary  and  location  of  the  suit.

44. Now I am going to discuss the point for determination as follows:-

First no. of point for determination:

45. With regard to the first  no. of point for determination i.e. Whether

the plaintiffs  have  suppressed  the  material  facts  of  filing  WP(C)  No.

4367/2002  before  the  Hon'ble  Gauhati  High  Court  in  respect  of

same  subject  matter? I  have gone through the material  evidence on

record and the impugned Judgment and order of the Ld. Trial Court.

46. Before  I  hold  my  opinion  in  regard  to  the  instant  point  for

determination  I  would  like  to  extract  the  view  of  the  Ld.  Civil  Judge

Tinsukia on the point for determination. Ld. Civil Judge Tinsukia in the para

no.  13 of  the issue no.  1 of  the impugned Judgment has observed as

follows :- “As  regards  the  suppression  of  material  facts,  the  Ext. A,

established  that  one  of  the  plaintiff,  Smt.  Manuwar  Jahan  filed  a

Writ  Petition  being  No. W.P(C)  No. 4367/2002,  which  was    dismissed

for  default,  has  not  been  mentioned  in  the  plaintiff  suit.  Conversely,

urged  by  the  ld. counsel  for  the  defendants  that  plaintiff  suit  is  bad

for  non  disclosure  of  the  above  facts  and  as  such,  suppression  of

material  facts.  It  is  needless  to  mention  that  material  facts  are

those  facts  which  are  materials  to  the  issues  in  deciding  the  case

and  otherwise  would  cause prejudice  to  either  to  the  parties.  In  the

present  case,  the  aforesaid  Writ  Petition  instituted  by  one  of  the

plaintiff  but  the  same  was  dismissed  on  default.  In  such  cases,

non-mentioning  of  the  plaint  about  the  Writ  Petition  filed  before  the

Hon'ble  Gauhati  High  Court  has  no  relevancy  in  deciding  the  issues

on  merit  in  the  present  suit  and  thereby  cannot  be  construed  as

suppression of  material  facts”.
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47. From the above view of the Ld. Trial court it reveals that the writ

petition filing before the Hon’ble Gauhati High Court is not the issue in the

suit. Hence it is not relevant. Which I am of opinion that the reason cited

by the Ld. Trial  Court  is cogent and relevant.  Hence the first  point for

determination is decided against the appellant. 

2  nd    no. of point for determination:

48. With regard to the 2nd no. of point for determination i.e.  whether

the suit  is  bad  for not praying  for  all  the  declaratory  reliefs  which

are  very  essential  for  disposal  of  the  suit? I have gone through the

impugned judgment and order of the trial court.   In the Issue no. 1 of the

impugned judgment and order of the trial court I have found that the Ld.

Trial  Court  has discussed with regard to the not praying  for  all   the

declaratory  reliefs  by the plaintiff/respondent no. 1 & 2. In this regard Ld.

Trial Court has observed as follows:- “In  the  case  in hand,  the plaintiff

is  seeking  declaration  that  the  construction,   of  the  defendant  no. 2

is  illegal  and  wrongful,  inter-alia  mandatory  injunction. I  am  of  the

view  that  it  is  the  prerogative/choice  of  the  plaintiffs  to  what

declaration  is  to  be  urged  for  which  would  give  them  complete

reliefs. Correct  it  is,  that  every  suit  should  include  whole  of  the

claim  which  the  plaintiff  is  entitled  to  bring for  final  decision  of  the

dispute  (Order  II  Rules  I  and  Rule-2  of  CPC)   and  the  same  has

been  prayed  for  in  the  suit.  The  title  of  Saroj  Baran  Banik  is  not

challenged  as  there  is  no  dispute    in  this  respect  of  plot  no. 23

and  thus,  it  will  be  wrong   to  assess  that  the  plaintiff  suit  is  not

conformity  under  Order  II,  Rule  I  and  2. As  the  plaintiff  suit  is  for

removal  of  structure  from  the  road  causing   public  nuisance  as  well

as  causing  inconvenience  to  the  plaintiffs”.

49. From  the  material  on  record  it  is  apparent  that  the

plaintiffs/respondents no.1 & 2 have been seeking relief against the illegal

construction by the defendant no.2 on the abutting road of the land of the

plaintiffs/respondents  no.  1  &  2.  From  the  prayer  of  the  plaint  it  is
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apparent that plaintiffs/respondents no. 1 & 2 have not challenged the

title of Saroj Baran Banik. But challenged the permission bestowed by the

defendant  no. 1 to defendant no. 2  to  make  construction  on  the  said

public  road  by  causing  inconvenience  to  them.  Both  the  defendant

have  casted  a  cloud  on  peaceful  enjoyment  of  the  road to   their

residence. It is claimed that both  the  defendants  have  been  invading

their  right   to   enjoy  the  approach  road  to  their   residence.   The

Plaintiffs pray  for  granting  a  perpetual  injunction  restraining   the

defendant from  causing  on inconvenience  to  them and also prays for

mandatory injunction  to  dismantle  all the  construction on  the  road.

50. It is also to be noted that the Saroj Baran Banik had purchased the

land from the appellant/defendant no. 1 and who consequently allowed

the defendant no. 2/Respondent no. 3 to construct the disputed building

on the road. In view of the above facts and circumstances I have found

the reason cited by the Ld. Trial Court in issue no. 1 with regard to the

question of 2nd point for determination  is cogent and convincing. Hence

the 2nd point for determination is decided against the appellant.

3  rd   no. of point for determination:

51. With regard to the 3rd no. of point for determination i.e.  whether the

suit  is  bad  for  non-joinder  of  Saroj  Baran  Banik  and  Samsul  Huda?

Ld. Counsel for the appellant emphatically submits that the suit is bad for

non  joinder  of  necessary  parties  and  prays  to  dismiss  the  impugned

judgment and order. 

52. In reply Ld. Counsel for the respondent no. 1 & 2 has submitted that

the disputed public road (suit land) is encroached by the Musst. Nagma

Amin only and no other person is possessing the said public road. There

will be no difficulties to execute the decree of the lower court as there will

be no requirement of presence of Saruj Banik at the time of the execution

of decree. The defendant no. 2/respondent no. 3 is claiming the land on

the title of original owner Saruj Baran Banik. It is also pointed out that

Order 1 Rule 9 of CPC is applicable in this respect. To fortify his argument

Ld. Counsel  has cited the case Maqsood Ali vs Zahid Ali Sabzposh
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(AIR 1954 All 385).

53. Upon  hearing  both  sides  I  have  gone  through  the  impugned

Judgment and order of the Ld. Trial court and found that in the Issue no. 1

Ld. Trial Court has observed as follows:- “As  beseeched that  the plaintiff

suit  is  bad  for  non  joinder  of  necessary  parties.  The  plaintiff  did  not

implead  Sri  S.B  Banik  who  had  purchased  the  plot  no. 23  and  sold

out  to  one  Samsul  Huda.  After  appreciation  of  the  factual  scenario

of  the  plaintiff  suit,  it  emerged  out  that  there  is  no  dispute  in

respect  of  plot  No. 23  which  was  allotted  to  original  purchaser. The

main  dispute   is  basically  the  encroachment  of  public  bye-lane  by

defendant  No. 2  who  stood  on  the  footing  of  the  original  purchaser.

The  original  purchaser  Sri  S.B  Banik  and  subsequent  vendor,  Samsul

Huda  will  neither  be  affected  nor  required  in  deciding   the  merit  of

the  case.  At  best,  they  may  be  the  witness  to  tender  evidence  on

some  question  involved  in  the suit  rather  than  making  necessary

party  to  the  suit.  thus,  in  the  present  set  facts,  the  plaintiff  suit   is

not  bad  for  non-joinder  of  necessary  parties  to  the  suit    and  hence,

the  instant  issue  is  decided  negative  and  in  favour  of  the  plaintiff”.

54. Order  I  Rule  9  of  Code  of  Civil  Procedure  1908 is  envisaged as
follows:-

       No suit shall be defeated by reason of the misjoinder or non-

joinder of parties,      and the Court may in every suit deal with the 

matter in controversy so far as regards the rights and interests of 

the parties actually before it :

Provided that nothing in this rule shall apply to non-joinder of a 

necessary party.

55. In the case of Maqsood Ali vs Zahid Ali Sabzposh (AIR 1954 All

385)  Hon’ble Allahabad High Court has observed as follows:- “We have

gone  through  that  judgment  and  we  agree,  with  respect,  with  the

observations made by the learned Judges that,  where there is  a  legal

requirement that a person should be impleaded as a party the suit can fail

on that ground,  but where there is  no such legal  requirement but  the

absence of  a  party  makes the decree inexecutable  or  infructuous,  the
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courts may refuse to pass such a decree; but, where there is neither a

legal bar nor is there any possibility of the decree becoming inexecutable

or infructuous, there is no reason why a suit should be dismissed for non-

joinder of parties. Reference may be made in this connection to order I,

Rule 13 of the Code of Civil Procedure that no suit shall fail for non-joinder

or misjoinder of parties”. 

56. Now coming back, I have gone through the material on record and

found that the plaintiff/respondent no. 1 & 2 have filed the suit against the

appellant for giving illegal permission to respondent no. 3 to construct the

house by encroaching the abutted road to their land. Although the land

was  originally  sold  by  the  appellant  to  the  Sri   S.B   Banik,  who

subsequently sold the land to Samsul Huda they are in no way connected

with the construction of the house nor getting the permission from the

appellant. The plaintiff/respondent no. 1 and 2 have not denied the rights

and title of the Sri  S.B  Banik, who subsequently sold the land to Samsul

Huda. 

57. In view of the above facts and circumstances discussed above I am

of the considered view that the suit   is  not  bad  for  non-joinder  of

necessary  parties  and thus the third point for determination is decided

against the appellant. 

4  th   no. of point for determination:

58. With regard to the 4th  no. of point for determination Ld. Counsel for

the appellant has pointed out that the suit  is  barred  by  limitation and

for non-disclosure  of  the original  cause  of  action  which  arose  on

31.05.2002  onwards  when  Saroj  Baran   Banik  acquired   right,   title,

interest and possession  on  the  suit  land  by  way  of  purchase  through

appellant/defendant  no. 1 as  admitted  by  the  plaintiff in  Exhibit – A.

and prays to dismiss the suit.

59. In  reply  Ld.  Counsel  for  the  respondent  1&  2/plaintiffs  has

emphatically submitted that the cause of action of the suit arose on 2-1-
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2009 and hence the suit is within the period of limitation. Ld. Counsel

further submits to dismiss the appeal. 

60. Upon hearing on this point I  have gone through the material  on

record and the impugned Judgment and order and I have found that the

Ld. Trial Court has observed in the issue no. 3 as follows :- 

“The  plaintiffs  have instituted  the  suit   on

22.1.2009  showing  the  cause  of  action  accrued  on

2.1.2009. It   was  urged   by  the  defendants  that  the

plaintiff  side  filed  W.P.(C)  No. 4367/02  before  the

Hon'ble  Gauhati  High  Court  being  Ext. A  wherein  it

is  stated  that  the  cause of  action  on  2.1.2009  i.e.

the  date  of  construction  made  by  the  defendant

no. 2.  After  going  through  the  Annexure  -  2, 3  &  4

clearly   shows   that   the   land   was   already

transferred  in  fovour  of  Sri  S. B  Banik,  which  was

within   the   knowledge   of   the   plaintiffs.   The

aforesaid  transfer  is  also  reflected  in  Ext. 8.  The

plaintiff  side  has   intentionally  concealed    the  fact

of  infringement  of  the  right, if  any,  in  the  present

case  to  get  rid  of   law  of  limitation.  Articles  84  &

85  of  the  Indian  Limitation  Act provide  the  period

of  limitation are  2  and  3  years  respectively  when

the  perversion  first  becomes  known  to  the  person

injured  thereby,  or  caused  obstruction. According  to

the  learned  counsel  for  the  defendants,  the  cause

of  action  and  the  date  of  limitation  as  accrued  on

31.05.2002  and  hence  the  suit  is  barred  under  the

limitation,   as   the   case   was   instituted   on

23.1.2009.    

After  going  through  the  entire  facts  of  the

plaint  as  projected  by  the plaintiffs,  it  transpires

that  the  when  Sri  S.B  Banik  made  an  attempt  to

erect  an  ordinary  fencing  encroaching  the  land

measuring  14 ft. X  38  ft.  of  the  approach  road  and
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thereafter   on   protest   he   was   restrained   from

encroaching  the  land  covering  the  public  road. The

entire  suit  is  based  on  possession  of  immovable

property   on  previous  possession,  and  not  on  title

of  the  plaintiffs  while  in  possession  of  the  property

has  been  dispossessed. The  plaintiffs'  suit  is  also

based  on  possession  of  immovable  property,   or

interest  accrued  therein.  In  such  circumstances,

the  cause   of   action   accrues   on  the   date   of

dispossession,  or   when  the  possession  has  been

taken  in   pursuant   to   void   documents  ignoring

them,  a  suit  for  possession   simplicitor  could  be

filed  and  governed  by  article 65  of  the  Limitation

Act,  where  the period    of  limitation  prescribed  12

years  (Relied  on  AIR  2000  SC  1099).   In   the

present  case,  in  my  opinion,  Limitation  falls under

Articles  54  &  55  of  the  Limitation  Act  and  not

governed  under  Articles  84 &  85  of  the  Limitation

Act.   Even  if   we  consider  the  cause  of  action

accrued   on   02.01.02   as   agitated   by   the

defendants,  we  find  the  plaintiffs' suit  is  within  the

period  of  limitation.  According, this issue  is  decided

negative  and  in  favour  of  the  plaintiffs”. 

61.    Upon perusal of the material on record and judgment and order of

the Trial Court I am of the considered opinion that the Ld. Trial Court has

rightly decided that the Limitation of the suit falls under  Articles  54  &

55  of  the  Limitation  Act  and  not    governed  under  Articles  84 &  85

of  the  Limitation  Act.  Even  if  we  consider  the  cause  of  action

accrued  on  02.01.02  as  agitated  by  the  defendants,  we  find  the

plaintiffs' suit  is  within  the  period  of  limitation. Hence I am not inclined

to discuss further on this point for determination. Thus the 4th point for

determination is decided against the appellant.
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5  th   no. of point for determination     

62.      With regard to the 5th no. of point for determination Ld. Counsel for

the appellant  has submitted that  the  Learned  Court  below wrongfully

appreciated that  the  provision  of  The  Benami  Transactions  Act,  1988.

It is submitted that the  Suit  land  was  purchased  by  the  son  plaintiff

No. 1  in  the  name  of  his  mother i.e.  Plaintiff  No. 2  hence it is barred

under  the  provision  of  the  The  Benami  Transactions  Act,  1988.

63.      In reply Ld. Counsel for the respondent no. 1&2 has pointed out that

there is no question of Benami Transaction. The Plaintiff 2 is the mother of

the Plaintiff no. 1 and there is no proof that the suit land is purchased by

the  Plaintiff  no.  1  in  the  name of  his  mother.  Hence  the  point  of  the

appellant should be rejected.   

64.     Upon hearing both sides I am of the view that it would be prudent to

have  a  glimpse  of  definition  of  "benami  property"  and  “benami

transaction” defined in the The  Benami  Transactions  Act,  1988 which is

amended and came into force on 10th August, 2016. The S. 2 (8) and (9)

The  Benami  Transactions  Act,  1988 have envisaged as follows:- 

8."benami property" means any property which is the subject

matter  of  a  benami  transaction  and  also  includes  the

proceeds from such property;

9."benami  transaction"  means,—(A)  a  transaction  or  an

arrangement—(a) where a property is transferred to, or is

held by, a person, and the consideration for such property

has been provided, or paid by, another person; and (b)

the property is held for the immediate or future benefit,

direct  or  indirect,  of  the  person  who  has  provided  the

consideration,

65.      Now reverted back I have gone through the Additional  Issue  no. 1

wherein  Ld.  Trial  court  has  discussed  in  detail  on  the  5th point  for

determination. The Ld. Trial Court has observed as follows that – 
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“After  careful  scrutiny  of  Evidences  on  record  it  has

come  to  surface  that  the  instant  suit  was  filed  by

Smt. Manhar  Jalan  (plaintiff  No. 2)  alongwith  her  son

Parvez Alam (plaintiff  No. 1). She proved  the  ownership

vide  her  two  title  deeds  i.e.  Ext. 11  and  Ext. 12.  She

paid  one  of  the  consideration  money  vide  Ext. 8  at

the  time  of  purchase.  She  has  been  paying  land

revenues  for  the  land  vide  Exts.  14,  15  &  16.  She

has   obtained   permission   for   construction   of   her

house   and   boundary   wall   vide   Exts.  17   &   18.

Moreover,  the  plaintiff  No. 1  does  not   make  any

claim  of  ownership  of  plot  No. 22  in  the  suit.  So,  the

suit  is  not  barred  under  the  provision  of  Benami

Transaction   Act.   The   purchaser   at   the   time   of

purchasing  land  may  take  money  from  any  person

on  loan  including  the  bank  and  from  other  financial

institution,  such  a  purchase  cannot  be  termed  as

Benami  and  cannot  be  barred  under  the  said   Act.

Accordingly,  the  present  issue  is  decided  negative

and  in  favour  of  the  plaintiffs”. 

66.       Here in the instant suit the appellant has alleged that the property

is  received  by  the  Plaintiff  no.  2/respondent  no.  2  from  plaintiff  no.

1/respondent no. 1. But from the evidence on record it reveals that the

appellant/defendant no. 2 could not prove the fact that the plaintiff no.

1/respondent no. 1 has purchased the suit land in his mother’s name or

provided the consideration to his mother i.e. Plaintiff no. 2/respondent no.

2 and the property is held for the immediate or future benefit direct or

indirect to the plaintiff no. 1/respondent no. 1.  Mere putting allegation is

not  enough  to  prove  the  Benami  Transaction.  The  Plaintiff  no.

2/respondent no. 2 has proved how the suit land was purchased by her. 

67.    Hence considering all facts and circumstances I am of the considered

view that the Ld. Trial Court has rightly appreciated the  provision  of  The
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Benami   Transactions   Act,   1988.  Thus  the  the  5th no.  of  point  for

determination is decided against the appellant.

68. Upon  considering  all  facts  and  circumstances  I  have  found  the

impugned Judgment  and  order  dated  10.09.2012 and  decree  dated

15.09.2012  passed by Ld. Civil Judge, Tinsukia is legal and in accordance

with  law.  There  is  no  illegality  or  misinterpretation  of  law  in  the  said

impugned Judgment. Hence I am not inclined to interfere with the said

impugned Judgment and  order  dated  10.09.2012 and  decree  dated

15.09.2012  passed  by  Civil  Judge,  Tinsukia.  Hence,  the  appeal  is

dismissed herewith with cost.

ORDER

69.  In   view of  the  above  discussion  and considering  all  facts  and

circumstances and taking note of the  result  of  discussion  and  decisions

in  the  foregoing  issues,  the  plaintiffs  suit  stands  decreed  on  contest

with   cost.   It's   declared   that   the   constructions   of   Proforma

Respondent no. 3/defendant  No. 2  encroaching  the  road  (measuring

about  14 ft. X  38 ft.)  abutting  with  plot  no. 22  to  Sarab-Bhati  Road

under  the  Hijuguri  Residential  cum  commercial  Scheme  is  illegal  and

wrongful.   A   mandatory   injunction   is   granted   and   the  Tinsukia

Development  Authority, i.e  Appellant Defendant no. 1  is  directed  to

remove   the   encroachment    part   of   the   building   of   Proforma

respondent  3/defendant  no. 2  measuring  14 ft. X 38 ft.  of  public  road

within  three  months.  The  defendants   are  also  restrain  permanently

to  make  any  structure  and  obstruction  on  the  public   road/bye-lane

causing  in-conveniences  to  any  person.  

70. Hence, prepare the decree accordingly.

71. The appeal is disposed of herewith.
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72. Send back the original case record of Title Suit No. 06 of 2009 to the

court of Civil  Judge, Tinsukia.

73. Given under my hand and seal of this Court on the 28 th day of May,

2019.

    Dictated and corrected by me:

         ( A. Hakim )              ( A. Hakim)
          Addl. District Judge-2(FTC)               Addl. District Judge-2(FTC)    

      Tinsukia.                                     Tinsukia 

   Transcribed by:

  P.D Phukan(Steno)


