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1.  This revision application has been directed against the order 

dated 29.8.2012 and 30.8.2012 passed by the learned Judicial Magistrate 

First Class, Margherita in G.R. Case No.291/12 u/s 447/427 of the I.P.C. 

issuing summons to the accused. 

2.  The brief fact of the petitioner’s case is that on 15.5.2012 

complainant Smti Munni Begum filed a complaint before the learned 

S.D.J.M., Margherita, stating that she was a cook in the house of the 

husband of accused Smti Chali Borthakur. About 8/10 days before filing 

the complaint, the accused persons, namely  Smti Chali Borthakur and her 

daughter Miss Priyanka Borthakur came to the house of the husband of 

the accused No.1 Rupjyoti Borthakur and father of the accused No.2 

where the complainant was a cook. Both the accused persons quarrelled 

with Rupjyoti Borthakur and ousted the complainant from their house. On 

12.5.2012, at about 3/4:00 p.m., both the accused persons along with 

some of their female associates went to the house of the complainant, 

started to search her room at Ledo, pulled and hauled with one of the 

relatives, named Marjina Khatun, broken the door and lock and took away 

some land documents, golden ornaments and cash of Rs.6,000/- which 

were kept inside the box. They also forcefully abducted the son of the 

complainant, named Siraj, who was subsequently released by them after 

two hours of the incident.  

3.  On receiving the complaint, the same was forwarded to the 

Officer-in-Charge, Margherita Police Station for registering a case, 

investigate the matter and to submit F.F. Accordingly, after investigation, 

the charge sheet was submitted against accused Priyanka Borthakur u/s 

447/427 of the I.P.C. On receiving the charge sheet against accused 

Priyanka Borthakur with a prayer for trial, the learned S.D.J.M., Margherita 

transferred the case to the court of learned J.M.F.C., Margherita for 

trial/disposal. The P.S.I., Margherita put up the case record with the 

charge sheet before the learned S.D.J.M., Margherita on 12.7.2012, and 

on 2.8.2012 the then learned J.M.F.C., Margherita issued summons to the 
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accused person after receiving the record along with the original case 

diary. 

4.  The petitioner filed this revision against the orders dated 

29.8.2012 and 30.8.2012 vide which the learned J.M.F.C., Margherita 

issued summons to the accused/petitioner for appearance on the following 

grounds, stating -  

5.  (a)that, the learned court below committed manifest error of law as 

well as on facts in issuing summon to the accused petitioner, as such, the 

impugned order dated 29.8.2012 and 30.8.2012 are liable to be set aside; 

(b)that, the learned J.M.F.C., Margherita without applying his 

judicial mind put his signature on the order dated 29.8.2012 and 

30.8.2012 issuing summons to the accused/petitioner mechanically and in 

gross violation of the settled proposition of law in respect of taking 

cognizance violating the provision of Sec. 190(1)(b) of the Cr.P.C.  

(c)that, the order dated 29.8.2012 passed by the court below does 

not reflect under what section of law the court had taken cognizance and 

on what basis the summon had been issued to the accused/petitioner; 

 (d)that, the learned J.M.F.C., Margherita failed to appreciate the 

evidence on record for a prima facie satisfaction fof taking cognizance and 

issuing summon.  

  POINT FOR DETERMINATION: 

6.  The only point for determination in this revision is as to 

whether the learned court below had erred while passing the impugned 

order? 

  DISCUSSIONS, DECISION AND REASONS THEREOF: 

7.  Heard the learned counsel for the petitioner as well as the 

learned Addl. P.P.  

8. Section 190(1)(b) of the Cr.P.C. speaks as – 
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“190. Cognizance of offences by Magistrate.- (1) Subject to the 

provisions of this Chapter, any Magistrate of the first class, and any 

Magistrate of the second class specially empowered in this behalf under 

sub-section (2), may take cognizance of any offence – 

(a) ...................................................... 

(b) Upon a police report of such facts;” 

9.  After careful perusal of the record of G.R. Case No.291/12, I 

find that there is no order as claimed by the petitioner in the criminal 

revision vide order dated 29.8.2012 and 30.8.2012. Rather the learned 

J.M.F.C., Margherita directed to issue summon to the accused person vide 

order dated 2.8.2012 after receiving the original case-record and case-

diary from the learned S.D.J.M., Margherita fixing 20.9.2012 as the next 

date. 

10.  “Cognizance’ in a criminal case takes place at a point when a 

Magistrate first takes judicial notice of an offence. This is the position 

whether the Magistrate takes cognizance of an offence on a complaint, or 

on a police report, or upon information of a person other than a police 

officer. As per Section 191 of the Cr.P.C., cognizance is taken at that 

moment of time when the Magistrate applies his/her judicial mind after 

receiving the charge sheet from the I.O. Cognizance will be said to have 

been taken only when there is a prima facie case, i.e., examination at this 

stage will be whether the matter presented in the case is sufficient 

enough to face further proceeding under the procedural law. In Nupur 

Talwar –vs- C.B.I., one of the latest pronouncement of the Hon’ble 

Supreme Court on cognizance, it was held that the cognizance is 

simply a frame of mind that there is prima facie evidence against 

the accused that he might be involved in the case. Cognizance is 

taken at the initial stage when the Magistrate applies his judicial 

mind to the facts mentioned in the complaint or to a police report 

or an information received from any other persons that an 

offence has been committed. The issuance of process is at a 

subsequent stage when after considering the materials placed 

before it, the court decided to proceed against the offender 
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41against whom a prima facie case is made out. This is the view in 

the case of the State of Karnataka –vs- Pusta P. Raju, 2006(6) SCC 

728. The Hon’ble Supreme Court in Tularam –vs- Kishore, AIR 1977 

SC 2471 held that – “It seems that there is no special term or the 

magical formula in the expression ‘taking cognizance’, which 

nearly means the judicial application of mind of the Magistrate to 

the facts mentioned in the complaint with a view to take further 

action. Thus, what Section 190 contemplates is that the 

Magistrate is said to have taken ‘cognizance’ once he makes 

himself fully conscious and aware of the allegations made in the 

complaint and besides to exam or stay the validity of the said 

allegations.”  It may be mentioned that the cognizance is always taken 

against the offences and not against the accused person. 

11.  In the present case, I find that on 12.7.2012 the learned 

S.D.J.M., Margherita perused the Case Diary, Charge Sheet, First 

Information Report, Sketch Map, Seizure List and transferred the case to 

the learned J.M.F.C., Margherita for trial/disposal, which shows that he 

took the cognizance and transferred the case for trial before the learned 

J.M.F.C., Margherita, and the learned J.M.F.C. issued summons to the 

accused after considering the order dated 12.7.2017. Hence, in my 

considered opinion, there is no necessity of interfering in the initial order 

passed by the learned S.D.J.M., Margherita as well as learned J.M.F.C., 

Margherita in G.R. Case No.291/12. Accordingly, the revision petition is 

dismissed.  

12.  This criminal revision case is disposed of accordingly. Send 

back the L.C.R. 

13.  Given under my hand and seal of the court on this day, the 

31st May, 2019. 

Dictated and corrected by me. 

          (S.G. Bora)                                                  (S.G. Bora) 

Addl.Sess.Judge(FTC) No.1                       Addl.Sess.Judge(FTC) No.1 
         Margherita                                         Margherita 
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