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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

C.R. CASE NO:  77 OF 2013 

U/Sec 447/323/34 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

1. SRI RUBE HORO 

S/O: SRI PAUL HORO 

ADDRESS: ULUP PATHAR 

P.S.: MARGHERITA, DIST: TINSUKIA, ASSAM 

2. PAUL HORO 

S/O: LATE SEM HORO 

ADDRESS: ULUP PATHAR 

P.S.: MARGHERITA, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE COMPLAINANT:  Mr. SAIKAT MAZUMDER, LEARNED ADVOCATE 

FOR THE ACCUSED: Mr. BIDYUT DUWARAH, LEARNED ADVOCATE 

OFFENCE EXPLAINED ON:  11/08/14 

EVIDENCE RECORDED ON: 28/03/18, 14/03/19 & 30/04/19 

ARGUMENT HEARD ON: 13/05/19 

JUDGMENT DELIVERED ON: 28/05/19 

JUDGMENT: 

1. The prosecution in this case had its genesis with the lodging of the complaint before 

the court of the undersigned by the complainant wherein the informant has alleged 

that on 10/11/13 at about 12:30 P.M. both the accused persons entered into his 
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paddy field and stopped the cultivation which was done by a tractor and both the 

accused persons assaulted him with a hand and threatened the driver of the tractor 

not to enter into his paddy field in future. The occurrence was seen by the witnesses. 

The accused persons assaulted him every time. The reason behind the delay in the 

lodging of the FIR was due to his sickness from 11/11/13 & 15/11/13. The 

complainant has prayed that the court be pleased to take cognizance u/sec 

323/447/506/34 of IPC and thereby to issue summons to the accused persons.  

2. It was the court of my learned predecessor upon receipt of the complaint examined 

the complainant U/S 200 of CrPC after finding a “prima facie” case against the 

accused person’s the court of my learned predecessor took cognizance of the 

offences u/sec 447/323/506/34 of IPC and thereby issued summons against the 

accused persons. 

3. The accused persons appeared before the court and they were allowed to go on bail 

by my learned predecessor and as per section 207 of CrPC & the offence U/sec 

447/323/34 of IPC was read over and explained to the accused persons to which 

they pleaded not guilty and claimed to be tried. In this case the complainant has 

adduced as many as three PW’S to prove the case. In this case the statements of the 

accused persons are hereby recorded and their pleas are of total denial. The defence 

does not want to adduce any DW’s from their side. 

4. After hearing both sides the following is decided as point of determination in the 

above case. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1:  

Whether the accused persons in furtherance of common intention on 

10/11/13 at about 12:30 P.M. had committed criminal trespass by 

entering into the property of the informant and thereby unlawfully 

remained there with an intent to commit an offence and thereby 

committed an offence punishable u/sec 447/34 of IPC? 

POINT FOR DETERMINATION NO.2: 

Whether the accused persons in furtherance of common intention at the 

same time and place had voluntarily caused hurt to the informant and 

thereby committed an offence punishable u/sec 323/34 of IPC? 

Discussion, Decision and Reasons there on: 

For the sake of convenience both the points are clubbed together: 
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5. PW1 NABIN HASSA in his evidence has deposed that the incident took place on 

10/11/13 at about 12:30 P.M. in his cultivable land situated in the same village. He 

had 35 bighas of land which he had been possessing by paying land revenue to the 

concerned revenue authority. EXT 1 IS THE LAND REVENUE RECEIPT for the period 

2012-2013. EXT 2 IS THE LAND REVENUE RECEIPT for the period 2011-2012. EXT 3 

IS THE LAND REVENUE RECEIPT for the period 1999/2000 & 2002/2003. On the 

date of occurrence he had engaged a tractor of one BABU SONOWAL for ploughing 

in his said land. He was present at that time. The accused persons came to the field 

and objected him from ploughing the land. They threatened him to face dire 

consequences if he continued ploughing in the land. So finding no other alternative 

he went back to his home. After the said incident he feel ill and so the case couldn’t 

be filed on time. He took treatment after getting well he filed this case. EXT 4 IS THE 

MEDICAL ADVICE SLIP. The incident was witnessed by DEBEN KISSAN, BARNA BAGE 

& SANIKA SANDIL. He is cultivating in the said land.  

6. During his cross examination he stated that he lodged this case on 14-11-2013. The 

incident took place on 10-11-2013. He was cultivating with the help of a tractor of 

Babu Sonowal. The said Babu Sonowal was present at the place of occurrence but he 

has not made a witness in this case. There is a committee known as Ulup Pathar 

Grazing Development committee and the said industry is under the Assam Industrial 

Infrastructure Development Corporation. He doesn’t know if the Assam Industrial 

Infrastructure Development Corporation had acquisitioned the 126 Bighas 4 Kathas 

and 8 Lessas of land. The land has been bounded one from all sides and the 

construction of road is going on. The President of Ulup Pathar Grazing Development 

committee is Paul Horo. The plot of land which belongs to him is a government land 

and he pays Bedakhali Jaribana to the Government. He doesn’t know if the 

government has taken his land for the industry. The Managing Director of Assam 

Industrial Infrastructure Development Corporation had lodged a complaint against 

him before the SDO, Civil Margherita as because he did not leave the land. But he 

has no idea about it.  In Ext.4 which he has submitted wherein the age was written 

as 18 years and sex was written as female. He lodged many cases against Paul Horo 

and Ruben Horo and this is one of the cases lodged against them. The suggestions 

put forward are of total denial.  

7. PW2 DEBEN KISSAN in his evidence has deposed that the incident took place on 

10/11/13 at about 12:30 P.M. On that day when the informant was ploughing his 

land by engaging a tractor then the accused persons RUBAN HORO & POWAL HORO 
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went to his land and obstructed him from ploughing the same. His house is nearby 

the land of the land of the informant. He saw the accused persons committed the 

incident. The incident was witnessed by him, SANIKA SANDIL & BARNA BAGE.  

8. During his cross examination he stated that there is an upcoming industry under the 

Assam Industrial Infrastructure Development Corporation and in connection the 

government had acquisitioned about 126 Bighas of land. He was having 8 bighas of 

land which is a government land and he used to pay Bedakhali Jaribana for it. He 

had also handed over my 8 Bighas of land to the government for the construction of 

the industry. Nabin Hasa did not leave the land. Paul Horo is the President of Ulup 

Pathar Grazing Development committee. His house is situated about 50 feet from the 

place of occurrence. It was Paul Horo who told Nabin Hasa that the land has been 

taken by the government and he should not cultivate in the said land as all other 

members of the locality have also given up their land for the Industry. The 

suggestions put forward are of total denial.  

9. PW3 BARNA BAGEY in his evidence has deposed that on 10/11/13 NABIN HASSA was 

cultivating in his paddy field at ULUP PATHAR with his tractor. At that time RUBEN 

HORO & POWAL HORO had stopped the tractor and his house is nearby. He went to 

see what happened there. He saw that RUBEN HORO & POWAL HORO had an act of 

scuffing with NOBIN HASSA. There was an act of shoving. He was on his way 

towards the place of occurrence. The accused persons went away and NOBIN HASSA 

went out with his tractor. The occurrence was seen by DEBEN KISHAN, he himself 

and SANIKA CHANDEY. NOBIN HASSA was cultivating in the said land since 40 years 

and it was in his possession. He is paying his revenues. The occurrence was seen by 

him. 

10. During his cross examination he stated that he stays near the house of Nabin Hasa. 

There is an upcoming industry under the Assam Industrial Infrastructure 

Development Corporation and in connection with it he had no idea how much land 

has the government had acquisitioned. He was having 8 bighas of land which is a 

government land and he used to pay Bedakhali Jaribana for it. He had also handed 

over his 8 Bighas of land to the government for the construction of the industry. 

Nabin Hasa did not leave the land. He did not know if Paul Horo is the President of 

Ulup Pathar Grazing Development committee. He didn’t know if Nabin Hasa 

submitted any medical prescription in this case. The suggestions put forward are of 

total denial.  

I have heard the arguments of the learned Asst.PP & the learned defence 
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counsel. 

11. During the close perusal of the evidence of PW’S it appears that the offences alleged 

against the accused are u/sec 447/323/34 of IPC. 

12. Now, let me proceed with the first issue which is involved in this case and in this 

regard let us have a look at the ingredients of section 447 of IPC.  

13. I would like to point it out that in order to bring out a case u/sec 447 of IPC the 

following ingredients are necessary to be fulfilled : 

(a) The accused must have entered into or upon the property in the 

possession of the informant/ another. 

(b) The accused must have remained there unlawfully in order to commit 

an offence or to intimidate or insult or annoy any person in the 

possession of the property. 

14. In order to attract the provisions of section 447 of IPC it is important to note here 

that the property must be in the possession of the informant. But during the course 

of evidence of PW’S it appears that the accused persons had entered into the 

property of the informant. It also appears on perusal of EXT 1, EXT2 & EXT3 that the 

complainant has been paying the land revenues of the concerned land. It has also 

been admitted by PW1 that he has been paying bedakhali Jarimana of the concerned 

land. As far as the possession of the concerned land it is for the appropriate courts to 

pass an order in connection with it. However, in order to prove an offence u/s 447 of 

IPC it is for the complainant to bring out the necessary ingredients of section 447 of 

IPC. However, in this case it appears that the accused persons entered into the 

property which the complainant claims to be his own property which is for the 

appropriate forum to decide upon it. But on the other hand, even if the accused 

persons had entered into the said land but it needs to be proved that they had 

entered with an intention to commit an act to intimidate, insult and annoy when they 

made entry. Even if they had entered into the land but in this case on perusal of the 

evidence of PW’S it is apparent that the land belongs to the government. The 

complainant used to pay taxes to the government. The prosecution needs to bring to 

light that the accused persons had committed an act of intimidate, insult and annoy. 

It is apparent on perusal of the evidence of PW1 & PW2 that the accused persons 

had intimidated the complainant of this case. But the said evidence of PW1 & PW2 

had remained unturned during the cross examination of PW1 & PW2. But during the 

cross examination of PW2 & PW3 it came to light that the accused persons had 

informed the complainant that the land was taken by the government and the 
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complainant shouldn’t cultivate in the said land. This itself makes it crystal clear that 

the accused persons went there but it was with a different cause. Hence, in such a 

case the said cannot be said to be an act to intimidate, insult and annoy the 

complainant. The evidence of PW1 only mentions about the act of threatening to the 

complainant but the said doesn’t have any corroboration with the evidence of other 

PW’S. 

15.  Hence, it becomes quite clear that the prosecution has failed to prove the 

ingredients of section 447 of IPC. In this case, it appears from the evidence of PW’S 

that the offence must be proved in relation to the said act of criminal trespass. It 

appears that the prosecution has failed to prove the ingredients of section 447/34 of 

IPC.  

16. Now, on close scrutiny of the evidence of PW’S it appears that none of the 

ingredients of section 323 of IPC could be brought to light in this case. The evidence 

of PW1 doesn’t mentions about any act of assault or shoving. The said appears in 

the evidence of PW2. But the evidence of PW3 shows a different scenario which 

doesn’t have any corroboration with the evidence of PW1 & PW2. There is no 

medical report/injury report to prove it. The question relating to voluntarily causing 

hurt couldn’t be proved in this case.  

17. Now let us have a glance at the evidentiary value of the F.I.R. It is not substantive 

evidence and it is merely to set the criminal law in motion. It also important to note 

that the F.I.R should be lodged as soon as possible. The object sustaining upon 

prompt lodging of the report to the police is to obtaining earlier information in 

relation to the circumstances in which crime was committed. 

18. The Hon'ble Supreme Court in BISHNU DEO Vs. STATE OF ODISHA (1982) 

CRILJ 4931 wherein the Hon'ble Supreme Court has observed that delay in the 

lodging of F.I.R quite often results in embellishment which is a creature of 

afterthought and on account of delay, the report not only gets bereft of the 

advantage of spontaneity, but danger creeps any of the introduction of coloured 

version, exaggerated account or concocted story as a result of deliberation and 

consultation & for this reasons, it is essential that delay in the lodging of F.I.R should 

be satisfactorily explained. 

19. This creates doubts and there are lacunas which the prosecution has failed to fill it 

up. When the offence which has been levelled against the accused person is so 

serious in nature and delay in the F.I.R. which was filed after four days creates 

                                                           
1 (1982) CRILJ 493 



7 
 

doubts and the story itself is found to be concocted & exaggerated one. If the 

offences are of so serious in nature the relatives of family members of the informant 

could have lodged the FIR against the accused persons but they have failed to do so. 

The F.I.R. is to set the criminal law in motion. But they failed to do so. In this case 

the complainant has relied upon EXT 4 for the delay in the lodging of this case due 

to his ill health. But during the cross examination of PW1 it appears that the sex 

mentioned is female and the age is mentioned as 18 years. Hence, this it creates 

doubts in EXT 4.  

20. The FIR in a criminal case is an extremely vital and valuable piece of evidence for the 

purpose of corroborating the oral evidence adduced by the PW’S at the stage of trial. 

The object of prompt lodging of the FIR to the police in respect of commission of an 

offence is to obtain an early information regarding the circumstances in which the 

offence was committed, the names of persons who had played their role in the 

criminal acts & the eye witnesses who were present there at the place of occurrence. 

The delay in the lodging of the FIR results in afterthought which leads towards 

embellishment.  

21. In the case of DHANPAT Vs. STATE OF U.P. 1989(2) Crimes 154(All)2 wherein 

the hon’ble Allahabad high court has held that when the FIR has been lodged with 

delay and the delay in the lodging of the FIR had not been explained it would be 

unsafe to base conviction of the accused upon the evidence produced by the 

prosecution.  

22. Hence, it becomes quite clear that the prosecution has failed to prove the ingredients 

of section 447/323/34 of IPC.  

23. The statements of the accused persons u/sec 313 of CrPC reflects that the land 

belongs to the government and they have denied the allegations against them. It is 

true as per the evidence of the PW’S that the land was acquisitioned by the 

government for an industry. But the informant/complainant is not interested to hand 

over his land for the cause.  

24. The golden rule that runs through the web of civilized criminal jurisprudence is that 

an accused is presumed to be innocent unless he is found guilty of the charged 

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of 

the International Covenant on Civil and Political Rights 1966. Art.11(1) of the 

Universal Declaration of Human Rights 1948 also provides that any charged with 

                                                           
2
 1989(2) Crimes 154 (All) 
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penal offences has a right to be presumed innocent until proved guilty according to 

law in a public trial at which he has had all the guarantees necessary for his defence. 

25. In the case of V. D. Jhingan Vs. State of Uttar Pradesh3 AIR 1966 SC 1762 

the hon’ble supreme court has held that It is also the cardinal rule of our criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon the prosecution to prove all the facts constituting the ingredients beyond 

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the 

benefit of the reasonable doubt.  

26. A person has, no doubt, a profound right not to be convicted of an offence which is 

not established by the evidential standard of proof beyond reasonable doubt. 

27. In the light of above discussions and reasons I am of the opinion that the 

prosecution has failed to prove the case against the accused persons beyond 

reasonable doubt u/sec 447/323/34 of IPC and hence the accused persons deserves 

to be acquitted of the offences leveled against them.   

ORDER 

 In view of the above discussions and reasons mentioned above I am of the 

opinion that the prosecution has failed to prove the case against the accused 

persons beyond reasonable doubt U/sec 447/323/34 of IPC and hence they are 

acquitted from this case and thereby set at liberty. 

Given under my hand and seal of this court on this the 28TH day of MAY, 2019 at 

MARGHERITA COURT.                                                       

   SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

         MARGHERITA, TINSUKIA 

APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: NABIN HASSA 

PW2: DEBEN KISSAN 

PW3: BARNA BAGEY 

WITNESSES FROM THE DEFENCE SIDE:   NIL 

PROSECUTION EXHIBITS:   

EXT 1, 2 & 3 ARE THE REVENUE RECEIPTS 

EXT 4 IS THE MEDICAL ADVICE SLIP 

                                                           
3
 AIR 1966 SC 1762 
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DEFENCE EXHIBITS:  NIL       

 

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA  

 

 

  

 


