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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO: 137 OF 2015  

U/ Sec 279/338 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

    SRI MUNNA PRASAD SINGH  

   @ TINKU SINGH 

S/O: LATE RAGHOBIR SINGH 

ADDRESS: TIRAP GATE 

P.S.: LEKHAPANI, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr. BAPPA PURKAYASTHA, LEARNED ASST.PP  

FOR THE ACCUSED: Mr. ASHISH DAS, LEARNED ADVOCATE 

OFFENCE EXPLAINED ON:  03/12/15 

EVIDENCE RECORDED ON: 08/03/16, 27/04/16, 01/08/16, 28/10/16 & 23/05/17 

ARGUMENT HEARD ON: 26/04/19 

JUDGMENT DELIVERED ON: 10/05/19 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of the First Information Report 

(in short as FIR) wherein the informant has alleged that on 01/03/15 the father of 

the informant at 3:30 P.M. while he was on his way from LEDO in a bus towards 

TIRAP. It was at that time the said injured (ABDUL BATIN) got down and was about 

to cross the road it was MUNNA SINGH who was driving the vehicle bearing no. AS 

23/5994 which had knocked his father down. It was his father who had sustained 

injuries and thereafter he was admitted at the PUJA NURSING HOME, Dibrugarh. 
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Thereby he lodged the FIR. The criminal law was set in motion with the lodging of 

the FIR. 

2. In this case the O/C LEKHAPANI PS registered as LEKHAPANI PS case No. 23/2015 

U/sec 279/338 of IPC and the case was entrusted to S.I. SANJIB SAIKIA for 

investigation and finally after completion of investigation the charge sheet was 

submitted by him against the accused person U/sec 279/338 of IPC.  

3. In this case the accused person appeared before the court of my learned 

predecessor and he was allowed to go on bail and as per section 207 of CrPC & the 

offences U/sec 279/338 of IPC was read over and explained to the accused person to 

which he pleaded not guilty and claimed to be tried. In this case the prosecution has 

adduced as many as eleven PW’S to prove the case. In this case my learned 

predecessor recorded the statement of the accused person and his plea is of total 

denial. The defence does not want to adduce any DW’s from their side. 

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1:  

Whether the accused person was driving the vehicle bearing registration 

no. AS 23/5994 and thereby endangering human life on  01/03/15 at 3:30 

P.M. whereby the accused was driving the vehicle in a very rash and 

negligent manner and in the said process the caused injuries to the father 

of the informant & thereby committed and offence punishable U/sec 279 

of IPC? 

POINT OF DETERMINATION NO.2: 

Whether the accused person was driving the vehicle bearing registration 

no. AS 23/5994 and at the same time and place had caused grievous hurt 

to the father of the informant by doing such act and it was driven rashly 

and negligently as to endanger human life or personal safety of others & 

thereby committed and offence punishable U/sec 338 of IPC?  

Discussion, Decision and Reasons there on: 

For the sake of convenience both the points are clubbed together: 

6. PW1 in his evidence has deposed that he is the informant and he knows the accused 

person. The incident occurred on 01/03/15 at about 3:30 P.M. At that time he was at 

his house. He got a phone call from some person that his father met with an 
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accident at Tirap Gate and as such he rushed to the place of occurrence and saw 

that his father was lying injured at the place of occurrence. The accused was 

apprehended by the people who was riding the bike in high speed. The vehicle had 

hit his father while he was waiting for auto rickshaw on the road. He took his father 

to LEKHAPANI PHC for treatment and from there he was referred to AMCH, 

DIBRUGARH for treatment. He took his father to Dibrugarh and admitted him at 

PUJA NURSING HOME, DIBRUGARH were he stayed for 16 days. His father sustained 

fracture in his right leg, he suffered injuries in his lungs & head. He lodged the FIR.  

7. During his cross examination he stated that he didn’t see the accident and he didn’t 

know how it happened. The police didn’t record his statement but his father’s 

statement was recorded on 17th of 18th March, 2015. His father sustained injury in 

his brain for which he was provided psychiatric treatment. The suggestions out 

forward are of total denial.  

8. PW2 in his evidence has deposed that he knows the informant and the accused 

person. The incident took place on 1st March, 2015 at about 3/4 P.M. at the time of 

incidence. He received a phone call after the accident that the father of HANIF met 

with an accident. He went to LEKHAPANI PHC where HANIF father was taken. Hanif’s 

father was given first aid and thereafter taken to PUJA NURSING HOME, 

DIBRUGARH. He returned from DIBRUGARH and he lodged one FIR on behalf of 

HANIF as he had to stay back at DIBRUGARH for his father’s treatment. EXT 1 IS 

THE FIR, EXT 1(1) IS HIS SIGNATURE.  

9. During his cross examination he stated that the FIR was drafted by him as per his 

knowledge of incident. He had not seen the accident. The people present in the 

place of occurrence told him about the incident. He didn’t know the name of the 

people who told him about the accident. He wrote the FIR as per Hanif’s instruction. 

Police didn’t ask him anything but only received the EJAHAR from him.  

10. PW3 in her evidence has deposed that she knows the informant and the accused 

person. At the time of incident she was at her house. She got a phone call from her 

brother about the accident of her father. She went to LEKHAPANI PHC. She met her 

father there. He also met the accused who was at Lekhapani PHC. She was informed 

by her father that after getting down from the bus was walking for an auto rickshaw 

and her bike had hit him. It was her brother HANIF who came. They took him to 

Dibrugarh at PUJA NURSING HOME. Her father sustained injuries on his legs & brain 

and he was senseless and he couldn’t recognize the people.  

11. During her cross examination she stated that she didn’t saw the accident. It was 
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AZAD, HANIF & few other people when the accused confessed his guilt to her. Her 

father doesn’t ride bicycle. The suggestion put forward is of total denial. 

12. PW4 in his evidence has deposed that the incident took place more than a year back 

at about 3:30 P.M. He went to TIPONG and while on returning towards LEDO in a 

bus he got down at Tirap Gate. He was waiting on the road to cross the same. After 

he looked both sides and saw that no vehicle was there in 300 meters of both sides 

so he crossed the road and he was waiting for an auto rickshaw. It was at that time 

a bike came in very high speed and had hit him in his leg for which he feel down. 

The bike was driven by the accused who is residing near her house and he knows 

him. He sustained fracture in his left leg and sustained injury in his head, nose. He 

was lifted by some person holding him by his arms and he got back his senses 

thereafter. He can’t say what happened thereafter. He regained his senses at 

Dibrugarh PUJA NURSING HOME. He stayed there for about 10 days. He had a plate 

fixed in his leg and still can’t bend his leg. The police came to the spot.  

13. During his cross examination he stated that the police recorded his statement at his 

house on his return from the hospital. The police didn’t go to the hospital as he 

didn’t had his sense then and couldn’t talk properly. He had stated before the police 

that while he was crossing the road at the place of occurrence a Bolero vehicle was 

coming in high speed from Ledo side and a speeding bike that was also coming had 

hit him. The suggestions and contradictions are of total denial. 

14. PW5 in his evidence has deposed that he was sleeping inside his shop and on 

hearing hue and cry he went out and had seen that a man who met with an accident 

was taken away in an auto rickshaw. He had not seen the accident.  

15. The learned defence counsel has declined to cross examine PW5. 

16. PW6 in his evidence has deposed that he was at his shop and heard that there was 

one accident. He was busy at his shop and later when he came out the injured was 

already taken to the hospital. He had not seen the accident.  

17. During his cross examination he stated that he didn’t know who was driving the 

vehicle in the accident.  

18. PW7 in his evidence has deposed that he was at the Auto stand at TIRAP GATE. A 

bus came and people got down from the bus. Then he heard that there was an 

accident and so he rushed to the place of occurrence and they saw a person lying 

injured in the road and so they called and auto rickshaw and took him to the 

medical. He heard that the injured man was hit by a bike.  

19. During his cross examination he stated that he didn’t saw the accident.  
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20. PW8 (PW7) in his evidence has deposed that he was cultivating in his field at TIRAP 

GATE. On the following day he heard that there was an accident but had not seen it 

and he knows nothing about it.  

21. The learned defence counsel has declined to cross examine PW8. 

22. PW9 (PW8) in his evidence has deposed that at the time of incident he was out of 

station. On returning home when he went to the shop he heard that there was an 

accident on the previous day. He didn’t know anything in details about the accident. 

23. The learned defence counsel has declined to cross examine PW9. 

24. PW10 (PW9) in his evidence has deposed that on 01/03/15 he examined ABDUL 

BATIN. The patient informed him that he had sustained injuries in a bicycle accident 

at Tirap Gate Tiniali, MARGHERITA. On examination he found bone fracture on left 

leg. The injury was grievous one. The patient was examined in reference to 

LEKHAPANI P.S. CASE NO: 23/15 U/SEC 279/338 of IPC. EXT 2 is the medico legal 

report & EXT 2(1) is his signature.  

25. During his cross examination he stated that the patient informed him that while he 

was riding a bicycle he sustained injuries. Although his report was based on X ray 

report but he didn’t see any X ray report in the case record today and it is not 

possible to opine without X ray report. It is not a conclusive report unless X ray 

report is considered. The suggestion put forward are of total denial.  

26. PW11 (PW10) in his evidence has deposed that on 03/03/15 he was posted at 

LEKHAPANI P.S. as officer incharge. On that day he received the FIR by MD. HANIF. 

He registered the case u/sec 279/338 of IPC. He visited the place of occurrence, 

recorded the statement of the witnesses, drew the sketch map, seized the bike along 

with documents of the accused person. He collected the injury report of the victim 

and also got the vehicle examined by MVI. He arrested the accused person and 

released him on bail as the offences were bailable in nature. After completion of 

investigation he filed the charge sheet in this case against the accused person. EXT 2 

IS THE medical report, EXT 3  is the seizure list, EXT 4 IS THE MVI REPORT, EXT 5 

IS THE SKECTH MAP, EXT 6 IS THE CHARGE SHEET, EXT 3(1), 5(1) & 6(1) are his 

signatures.  

27. During his cross examination he stated that in the FIR, registration number of the 

vehicle is mentioned as AS 23 5594. As per the seizure list the registration number of 

the vehicle is AS23M5594. As per EXT 4 there is no remark of damage of bike. On 

15/03/15 he recorded the statement of the victim ABDUL BATIN. He didn’t visit the 

injured while he was under treatment in the hospital. The victim ABDUL BATIN 
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stated before him that he was on the left side of the road at the place of occurrence 

and he was about to cross the road. The residence of the injured and the accused 

doesn’t belong to the same locality. MD. ADBUL BATIN didn’t state before him how 

he was crossing the road. As per the injury report it appears that the victim was a 

riding on a bicycle while the accident took place. After receiving the injury report he 

didn’t interrogate the victim. He didn’t investigate as to whether any bicycle was 

involved in the alleged occurrence. He didn’t take the photographs of the speed mark 

of the vehicle. During his investigation he didn’t trace out the vehicle which was 

coming in high speed. MD. ABDUL BATIN didn’t state before him that before crossing 

the road he saw that there was no vehicle at a distance of 300 meters on either side 

of the road. MD. BATIN didn’t state before him that he was waiting at the place of 

occurrence for auto rickshaw. ABDUL BATIN stated before him that his left leg was 

fractured. MD. ABDUL BATIN stated before him that he identified the driver of the 

bike. The auto stand is in the left side of the place of occurrence. RAZIA KHATOON 

didn’t state before him that she met the accused at the place of occurrence and he 

confessed his guilt that the accident happened due to his fault. As per the 

investigation victim was taken to the hospital by one BULU CHOUDHURY by driving a 

Bolero. He didn’t investigate as to who was driving the vehicle by which the victim 

was taken to hospital. The suggestions put forward are of total denial.  

I have heard the arguments of the learned Asst. PP & the learned defence 

counsel. 

28. I have perused the evidence of PW’S and on perusal of the evidence of PW’S it 

appears that there was an accident which took place and this cannot be denied at 

all. 

29. Before I proceed let us have a glance at Section 279 of the Indian Penal Code which 

lays down about rash driving or riding on a public way.— “Whoever drives any 

vehicle, or rides, on any public way in a manner so rash or negligent as to endanger 

human life, or to be likely to cause hurt or injury to any other person, shall be 

punished with imprisonment of either description for a term which may extend to six 

months, or with fine which may extend to one thousand rupees, or with both.” 

30. There is a distinction between a rash act and negligent act. Under the English law 

rashness means recklessness. A reckless act has to be understood in two different 

senses – subjective and objective. In the subjective sense, it means the limited or 

cause us taking off and justify the risk which could be easily foreseen and in the 

circumstances of the case was unreasonable to take. In this sense it almost amounts 
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to an oblique intent on the part of the accused. In the objective sense, the accused 

is not conscious of the result though he ought to be aware that might follow and in 

this sense it is almost equivalent to negligence. In other words, negligence involves 

blameworthy heedlessness on the part of the accused which a normal prudent man 

exercising reasonable care and caution ought to avoid it.  

31. The word rash & negligent has not been defined in the IPC. However, as per Black’s 

Law Dictionary the word “negligent” is characterized by a person’s failure to exercise 

the degree of care that someone of ordinary prudence would have exercised in the 

same circumstances.  

32. In the case at hand, it appears that the injured person had sustained injuries and he 

had sustained fracture in his leg. However, it appears from the evidence of PWs that 

none of the PWs had seen the occurrence except PW4 i.e. the victim & the accused 

person who are the best witness of this case. Even if the accused person has been 

recognized by the PWs, but it could not be ascertained clearly that the said accused 

person was involved in the accident. 

33. It appears on perusal of the evidence of PW’S that almost all the PW’S didn’t saw the 

occurrence. Even if PW1,PW2,PW3 had an idea about the accident but it also 

appears that they heard about the accident from the victim of this case. But it has 

also been stated by PW1 & PW2 that the police didn’t record their statement. In this 

regard, this court finds it difficult to know whether there statements were recorded 

by the I/O. But as per the version of the I/O he had recorded the statements of the 

witnesses. Similarly, it appears from the evidence of PW1 & PW4 that the offending 

vehicle which had hit the injured i.e. PW4 was being driven in a very high speed. 

Even if it appears on perusal of the evidence of PW1 & PW4 that the offending 

vehicle was being driven in a very high speed but the evidence of the PW1 & PW4 

does not ponder over the issue relating to rash and negligent driving. As far as the 

high speed is concerned it cannot be a sole ground to determine that the vehicle was 

being driven in rash and negligent manner. It also appears from the evidence of 

PW’S that the vehicle number has been itself been contradictory one. The vehicle 

number which appears in EXT 1 is mentioned as AS 23 5994 & the vehicle for which 

the inspection by the MVI was conducted is AS 23 M 5994. The said discrepancy 

couldn’t be made clear by the prosecution side. Even if it is accepted that the bike 

bearing registration number AS 23 M 5994 had committed the accident but on 

perusal of EXT 4 it appears that the said vehicle didn’t had any damage at the time 

of inspection of the vehicle. This clearly shows that the vehicle didn’t sustain any 
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damage. The version of PW1 & PW4 mentions about high speed and if the said 

vehicle had been in high speed and the said had hit the victim there would have 

been certain damage of the vehicle also. But it is quite contradictory in this case.  

34. Even if it is admitted for the sake of the argument that the accused was riding the 

vehicle at a high speed, it cannot be termed as rash or negligent act as because the 

word “high speed” is a relative term. A vehicle which is driven in a congested road 

even at a speed of 40 K.M. may constitute high speed, but driving a vehicle at a 

speed higher than 40 K.M. in an open road may not be considered driving at high 

speed. It would depend upon nature and situation of road, concentration of 

pedestrians and vehicular traffic on it and many such other relevant factors.  

35. In the case of STATE OF KARNATAKA Vs. SATISH1, the Hon’ble Supreme Court 

has held “Merely because the truck was being driven at a “high speed” does 

not bespeak of either “negligence” or “rashness” by itself. None of the 

witnesses examined by the prosecution could give any indication, even 

approximately, as to what they meant by “high speed”. “High speed” is a 

relative term. It was for the prosecution to bring on record material to 

establish as to what it meant by “high speed” in the facts and circumstances 

of the case.” 

36. In the case of KRITI SINGH VS. STATE OF ASSAM 2it was held by the 

Hon’ble Gauhati High Court “In order to find a person guilty under Section 279 IPC 

prosecution is to establish that the accused was driving the vehicle in a public way 

and that he was driving in a rash or negligent manner. Similarly, to constitute 

offence under Section 304 (A) IPC, the prosecution is to establish the rash or 

negligent act of the accused which was responsible in resulting to death of the victim 

and such act of rash or negligence do not amount to culpable homicide. Thus, in 

order to constitute either of these two offences, the proof of rashness or negligence 

is essential. The term "rash" and "negligence" has not been defined in the code and 

both the words are not synonymous. Rashness is an act done in the hope that no 

untoward consequence will ensue though the person is aware of the like hood of 

such consequence. On the other hand, negligence is acting with the awareness that 

harmful or mischievous consequences will follow. If a person does an act with utter 

indifference of the consequence, of which he may be conscious, which he hoped may 

                                                           
1
 (1998) 8 SCC 493 

2
 2005 (2) GLT 274 
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not take place, he is said to be rash. Negligence is failure to take that precaution, 

which a reasonable and prudent person is expected to take. Even if an act is found 

to be negligent, it may not be construed to mean as rash in a given case. Culpable 

rashness is acting with consciousness that mischievous consequences are likely to 

follow although the accused hoped, even though he hoped sincerely, that 

consequences might not follow. Criminality lies in not taking the precaution to 

prevent the happening of the consequences in the hope that they may not happen. 

On the other hand, negligence is an act done without doing something, which a 

reasonable man, guided upon those considerations, which ordinarily regulate the 

conduct of human affairs, would do, or an act, which a prudent or reasonable man 

would not do in the circumstances attending it.”  

37. It has also been admitted by the I/O i.e. PW11 that the numbers are different one 

and the I/O had also admitted that he didn’t take the photographs of the speed 

marks of the vehicle. It was the duty of the I/O and the Motor Vehicle Inspector (in 

short as MVI) to do it. But the prosecution has also failed to examine the MVI of this 

case.  

38. From the perusal of the evidence of PW5 to PW9 it appears that they had heard 

about the accident but they didn’t know how the accident took place. They are 

hearsay witness of this case. They had heard about the occurrence but didn’t saw it.  

39. In this case, the prosecution side has also examined the medical officer of this case 

as PW10. During the course of examination of PW10 it appears that the victim was 

examined by him and he sustained injuries. But the view of PW10 is of an expert 

opinion and the said needs corroboration to accept it. In this case, it appears that 

there is no such corroboration in the evidence of PW’S except the version of 

PW1,PW2, PW3 & PW4. There is one more aspect brought to light during the course 

of examination of PW10 i.e. Medical officer that the patient had informed him that 

the injured had sustained injuries in a bicycle accident. But the said version has been 

contradictory to the evidence of PW4.  

40. There are vital contradictions which been brought to light during the cross 

examination of PW11 i.e. the I/O and it appears that evidence of PW3 & PW4 are 

having major contradictions and this has been confirmed by the I/O of this case. 

Hence, in such a case the benefit will go to the accused person.  

41. This court had taken into consideration the statement of the accused person u/sec 

313 of CrPC it has been admitted by the accused that his plea is of total denial. 

42. During the evidence of these PW’S none of the ingredients of section 279/338 of IPC 
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could be bought forwarded by the prosecution during the course of evidence. Hence, 

this court finds itself difficult that no such essential elements of the above mentioned 

sections could be proved by the prosecution beyond reasonable doubt. 

43. The golden rule that runs through the web of civilized criminal jurisprudence is that 

an accused is presumed to be innocent unless he is found guilty of the charged 

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of 

the International Covenant on Civil and Political Rights 1966. Art.11(1) of the 

Universal Declaration of Human Rights 1948 also provides that any charged with 

penal offences has a right to be presumed innocent until proved guilty according to 

law in a public trial at which he has had all the guarantees necessary for his defence. 

44. In the case of V. D. Jhingan Vs. State of Uttar Pradesh AIR 1966 SC 1762 the 

hon’ble supreme court has held that it is also the cardinal rule of our criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon the prosecution to prove all the facts constituting the ingredients beyond 

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the 

benefit of the reasonable doubt.  

45. A person has, no doubt, a profound right not to be convicted of an offence which is 

not established by the evidential standard of proof beyond reasonable doubt. 

46. In the light of above discussions and reasons I am of the opinion that the 

prosecution has failed to prove the case against the accused person beyond 

reasonable doubt u/sec 279/338 of IPC and hence the accused person deserved to 

be acquitted of the offences leveled against him.  

ORDER 

 In view of the above discussions and reasons mentioned above I am of the 

opinion that the prosecution has failed to prove the case against the accused 

person beyond reasonable doubt U/sec 279/338 of IPC and hence he is acquitted 

from this case and thereby set at liberty.  

Make necessary entry in the Judgment register. 

The seized articles & documents be handed over to the custody of the registered 

owners. 

Given under my hand and seal of this court on this the 10TH day of MAY, 2019 at 

MARGHERITA COURT.   

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 
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MARGHERITA, TINSUKIA 

 

 

 

 

APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: MD. HANIF 

PW2: MD. AZAD KHAN 

PW3: MUSST. REZIYA KHATUN 

PW4: MD. ABDUL BATIN 

PW5: KISHORE MALLAH 

PW6: BULU CHOUDHURY 

PW7: ASHOK TAMANG 

PW8: NITAI CHOUDHURY 

PW9: ABHIJIT CHOUDHURY 

PW10: Dr. HEMO HARI PEGU, M/O 

PW11: SANJIB SAIKIA, I/O 

WITNESSES FROM THE DEFENCE SIDE:    NIL 

PROSECUTION EXHIBITS:   

EXT 1 IS THE FIR 

EXT 1(1) IS THE SIGNATURE OF PW2 

EXT2 IS THE MEDICO LEGAL REPORT 

EXT 2(1) IS THE SIGNAUTRE OF PW10 

EXT3 IS THE SEIZURE LIST 

EXT 3(1) IS THE SIGNATURE OF PW11 

EXT 4 IS THE MVI REPORT 

EXT 5 IS THE SKECTH MAP 

EXT 5(1) IS THE SIGNATURE OF PW11 

EXT 6 IS THE CHARGE SHEET 

EXT 6(1) IS THE SIGNATURE OF PW11 

DEFENCE EXHIBITS:     NIL 

 
SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 
MARGHERITA, TINSUKIA 
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