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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO: 756 OF 2014 

U/ Sec 448/324/427/506/34 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

1) SMTI. SANGITA CHETRY 

W/O: GYAN BAHADUR CHETRY 

ADDRESS: BORGOLAI 

P.S.: MARGHERITA, DIST: TINSUKIA, ASSAM 

2) GYAN BAHADUR CHETRY 

S/O: LATE SATRA BAHADUR CHETRY 

ADDRESS: BORGOLAI 

P.S.: MARGHERITA, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr. BAPPA PURKAYASTHA, LEARNED ASST.PP  

FOR THE ACCUSED: Mr. S.K. AGARWAL, LEARNED DEFENCE COUNSEL 

CHARGE FRAMED ON:  06/06/15 

EVIDENCE RECORDED ON: 15/07/15, 25/02/16, 20/04/16, 30/07/16, 24/01/17 & 24/08/17 

ARGUMENT HEARD ON: 25/03/19 & 09/04/19  

JUDGMENT DELIVERED ON: 23/05/19  

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of the First Information Report 

(in short as FIR) wherein the informant has alleged that on 07/10/14 at 10:30 P.M. 

the accused persons came to the house of the informant with a Khurkri and thereby 
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had discussions with her husband over the issue relating to transactions and 

assaulted her husband in a grievous manner. When she objected to it the accused 

persons caught her body and thereby there was an act of shoving. The informant 

was assaulted by a stick. The accused persons had kicked the house hold articles as 

well as damaged it. The accused also threatened that if she will inform the matter at 

the police station she will be killed. The husband of the informant was under 

treatment and because of the restrictions caused by the accused persons there has 

been a delay in the lodging of the FIR. Thereby she lodged the FIR. The criminal law 

was set in motion with the lodging of the FIR. 

2. In this case the O/C MARGHERITA PS registered MARGHERITA PS case No. 257/2014 

U/sec 448/323/326/427/506/34 of IPC and the case was entrusted to ASI GHANA 

SHYAM HAZARIKA for pre investigation and finally after completion of pre 

investigation the charge sheet was submitted by him against the accused persons 

U/sec 448/324/427/506/34 of IPC.  

3. In this case the accused person GHAYN BAHADUR CHETRY was arrested in 

connection with this case and thereafter he was produced before the court of my 

learned predecessor who had remanded him to judicial custody. During the course of 

investigation my learned predecessor had allowed the accused person to go on bail 

after perusal of the case diary. Thereafter, the court of my learned predecessor took 

cognizance of the offences after filing of the charge sheet and summons were issued 

to the accused persons. The accused GYAN BAHADUR CHETRY appeared before the 

court and he was allowed to remain on previous bail. The accused SANGITA CHETRY 

appeared before the court and she was allowed to go on bail by my learned 

predecessor and as per section 207 of CrPC & the charges U/sec 

448/324/427/506/34 of IPC was read over and explained to the accused persons to 

which they pleaded not guilty and claimed to be tried. In this case the prosecution 

has adduced as many as 8 PW’S to prove the case. In this case the statements of the 

accused persons are hereby recorded and their pleas are of total denial. The defence 

has adduced two DW’s from their side. 

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1: 

Whether the accused persons in furtherance of common intention on 
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07/10/2014 at 10:30 P.M. had committed criminal trespass by entering 

into the house of the informant with an intention to commit an offence 

and thereby committed an offence punishable u/sec 448/34 of IPC? 

POINT OF DETERMINATION NO 2: 

Whether the accused persons in furtherance of common intention had 

voluntarily caused hurt by means of a sharp weapon which is an 

instrument of cutting & stabbing or an instrument i.e. KHUKRI which was 

used as a weapon of offence and thereby caused simple injury to the 

informant’s husband at the same time and place & thereby committed an 

offence punishable u/s 324/34 of IPC? 

POINT FOR DETERMINATION NO.3:  

Whether the accused persons in furtherance of common intention had 

committed mischief causing loss or damage house hold properties of the 

informant by kicking and throwing them & thereby committed an offence 

punishable u/s 427/34 of IPC? 

POINT FOR DETERMINATION NO.4:  

Whether the accused persons in furtherance of common intention at the 

same time and place had committed criminal intimidation by threatening 

the complainant & thereby committed an offence punishable u/s 506/34 

of IPC? 

Discussion, Decision and Reasons there on:  

For the sake of convenience all the points are clubbed together: 

6. PW1 in her evidence has deposed that at about the occurrence took place during the 

Lakhi Puja at about 9:00-10:00 P.M. She was at her home. There occurred a quarrel 

which took place between her husband and the accused for money. The accused 

GYAN BAHADUR assaulted her husband with a KHUKRI. He sustained injuries in his 

neck and hand. There were five stiches put on his hand. After three days she lodged 

the FIR. She took her husband for treatment. Her husband stayed at the hospital for 

8-10 days. EXT 1 IS THE FIR.  

7. During her cross examination she stated that she took Rs. 1,30,000/- from the 

accused as loan. The loan was repaid by monthly installments. Sangeeta Chetry is 

the wife of the accused person. She used to come to her house to ask for this 

money. On the date of incident she came to her house. Thereafter her husband had 

a quarrel with SANGEETA CHETRY in this respect. She raised an alarm, people 
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gathered and the accused also came. Thereafter SANGEETA field a case alleging 

assault. The said is pending in court. Her husband is working at Coal India Limited. 

About 10/20 persons gathered at the place of occurrence. After this they stopped 

paying money to the accused person. There were plastic chairs in the front verandah 

of their house. Before filing of the FIR they went once to the Thana but Hazarika sir 

was not present and hence they returned. The suggestions put forward are of total 

denial. 

8. PW2 in his evidence has deposed that the incident took place at the time of LAKHI 

PUJA in the year 2014. He had borrowed a sum of Rs. 1,30,000/- from the accused 

GYAN BAHADUR CHETRY about 4/5 years back. He had returned his said money in 

the year 2014 on getting a bonus prior to this incident. On the day of incident at 

about 10:00 P.M. the accused SANGEETA CHETRY came to his house. It was LAKHI 

PUJA at that time. She came and asked him to return the principal amount of Rs. 

1.30 lakhs which he borrowed. When he said that he doesn’t have money it was at 

that time the accused GYAN BAHADUR CHETRY with a KHUKRI had cut his throat 

and had damaged the fan, four chairs & two almirahs in his house. On the following 

day he went in an auto rickshaw to Coal India Hospital. He stayed there for 14 days.  

9. During his cross examination he stated that the police recorded his statement a day 

after his release from the hospital. He went in an auto rickshaw to Coal India 

Hospital and stayed there for 14 days. Accused SANGEETA CHETRY lodged one FIR 

against him. The accused persons had prior to the incident too had visited his house. 

The accused persons on their own on the day of incidence came to his house. The 

witness had admitted about the FIR and cross case pending against him. It has been 

admitted by the PW about the allegations made by the accused SANGEETA CHETRY 

against him in the FIR which is pending in the court of learned JMFC, MARGHERITA 

vide GR CASE NO: 759/14. He met the police officer named HAZARIKA prior to the 

lodging of the FIR. The suggestions & contradictions put forward are of total denial.  

10. PW3 in his evidence has deposed that the incident took place about 7:00 P.M. He 

heard a hue and cry while he was at home and on coming out he saw that both sides 

were shouting.  

11. The learned defence counsel has declined to cross examine PW3.  

12. PW4 in her evidence has deposed that he heard hue and cry at the house of the 

informant. He went to the house of the informant and saw JAN BAHADUR CHETRY 

was hitting the husband of the informant. The accused JAN BAHADUR CHETRY took 

out a KHUKRI from his cycle and had hit the husband of the informant. Both the 
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accused persons and the informant and her husband entered inside the informant’s 

house and the door was closed and at that time left the place. He didn’t know what 

happened thereafter.  

13. At the stage of cross examination he stated that when he went to the place of 

occurrence about 5/6 nearby people of the locality had gathered there. Pradip Kalita 

was among those persons who came to the place of occurrence. The incident took 

place about a year back. When he went to the spot there was push and thrust going 

on between both accused persons and the husband of the informant. The 

suggestions & contradictions put forward are of total denial. 

14. PW5 in his evidence has deposed that there was a quarrel in front of their house. 

There was a verbal altercation between the informant and the accused persons. He 

had not went to the place of occurrence but had seen the incident from a distance. 

He didn’t know what happened there.  

15. The learned defence counsel has declined to cross examine PW5.  

16. PW6 in his evidence has deposed that he heard a hue and cry and so went out and 

saw the husband of the informant was injured and blood was coming out. He didn’t 

know how he got injured.  

17. The learned defence counsel has declined to cross examine PW6.  

18. PW7 in his evidence has deposed that on 08/10/14 he was serving at the Central 

Hospital, NEC, MARGHERITA. On that day he examined one PITU GARH who was 

brought by his wife and on examination he found 1) there was superficial incise 

wound over right side of the neck measuring 4 cm X 0.5. CM, 2) there was superficial 

incise wound in the left palm measuring 3.5 CM X 0.5 CM. The injuries were fresh, 

recent in origin & simple in nature. EXT 2 IS THE INJURY REPORT, EXT 2(1) IS HIS 

SIGNATURE. 

19. During his cross examination he stated that the injured was not referred by the 

police. The injured PITU GARH is one of their employee. EXT 2 was prepared on 

21/10/14 and at that time he had mentioned the police case number in EXT 2. After 

pulling his signature in EXT 2 he handed over the same in the office and he didn’t 

know who collected it. EXT 2 is not in the medico legal format. The time of 

examination is not mentioned in EXT 2. The injuries were fresh and recent and 

within one hour. The injuries he had detected may also result due to fall on hard 

substance.  

20. PW9 in his evidence has deposed that on 10/10/14 he was posted as ASI at 

Margherita. On that day SMTI. LATA GARH lodged one FIR and he was entrusted for 
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investigation by the O/C of Margherita P.S. On being endorsed with the case he had 

recorded the statement of the informant on finding her available at the P.S. and had 

sent her to the Margherita Civil Hospital for her examination. On 11/10/14 he had 

left for COAL INDIA CENTRAL HOSPITAL where the husband of the informant was 

admitted. He met the husband of the informant SRI PITU GARH there and recorded 

his statement and had submitted a requisition for medical examination of SRI PITU 

GARH to the authorities of said hospital. He on the same day visited the place of 

occurrence, prepared the sketch map. EXT 3 IS THE SKECTH MAP, EXT 3(1) IS HIS 

SIGNATURE. He had seized two plastic chairs, one broken USHA stand fan, one 

wooden almirah of which the glass fitted was broken were seized from the place of 

occurrence as the same were lying there. EXT 4 IS THE SEIZURE LIST, EXT 4(1) IS 

HIS SIGNATURE. He recorded the statements of the witness’s viz. SUMON KALITA, 

PRADIP KALITA, BINA KALITA, BHAI DUTTA & LATA GARH at the place of 

occurrence. The seized items were given in the zimma of the informant LATA GARH 

as it was inconvenient to bring the seized items to the police station. He had 

interrogated the accused SANGEETA CHETRY. On 12/10/14 the arrested accused 

SANGITA CHETRY was released on police bail on the same day. The said accused 

was detained in the police station in the presence of women police constable for the 

night at MARGHERITA P.S. and the said was intimated to SDPO, MARGHERITA. On 

the same day the co accused GYAN BAHADUR CHETRY was found in the Margherita 

Bazzar and so they brought him to the Margherita P.S. and had arrested him after his 

interrogation. On 13/10/14 the accused was arrested and forwarded to the court. On 

21/10/14 he had collected the injury report of PITU GARH from COAL INDIA 

CENTRAL HOSPITAL, MARGHERITA. On 25/10/14 he had collected the injury report 

of the informant LATA GARH. On 29/10/14 he submitted charge sheet in this case 

against the accused person’s u/sec 448/324/427/506/34 of IPC. EXT 5 IS THE 

CHARGE SHEET, EXT 5(1) IS HIS SIGNATURE.  

21. At the stage of cross examination he stated that he is an Assistant Sub Inspector by 

designation. There is no special notification from the Government of Assam specially 

authorizing him to conduct investigation but however he is authorized from the police 

department. He didn’t submit any letter of authority from the police department 

authorizing him to conduct the investigation. He did the entire investigation of this 

case. He was authorized by the then O/C of Margherita P.S. SRI H.K. BORAH to take 

up pre step investigation but later on he was authorized to conduct full investigation 

of this case and the said has been enumerated in the case diary by him. He didn’t 
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submit any authority letter in this regard. He didn’t know PITU GRAH & LATA GARH 

prior to receiving the case. They never met him prior to lodging of the case in the 

police station. He didn’t record the statement of the scribe who wrote the FIR. As per 

the FIR the incident took place on 07/10/14 at 10:30 P.M. The FIR was received on 

10/10/14 at about 3:30 P.M. PW1 didn’t stated before him that her husband got five 

stiches in his hand and three stiches in his neck. The informant in the FIR had 

mentioned about herself sustaining injury but from her medical examination no injury 

could be detected. EXT A is the injury report of the informant LATA GARH issued 

from the Margherita Civil Hospital. PITU GARH was not admitted or medically 

examined at Margherita Civil Hospital. Pitu Garh serves in the Coal India Limited as 

an employee there. He by himself and without any police requisition got admitted in 

the Coal India Central Hospital, Margherita. The statement of PW2 was recorded on 

11/10/14 at about 9:30 A.M. PW2 didn’t stated before him that he had borrowed a 

sum of Rs. 1,30,000/- from the accused persons and on getting bonus from Coal 

India Limited he had paid the interest accrued on the borrowed sum to the accused 

persons. PW2 didn’t stated before him that the accused persons broke the fan, two 

almirahs & four chairs in his house. PW2 didn’t stated before him that on the 

following day of the incident in the morning he went in an auto rickshaw to the Coal 

India Hospital and stayed there for 14 days. As per the sketch map the house of PW4 

SMTI. SUMON KALITA in not there at the place of occurrence. PW4 in her statement 

had stated before him that the incident occurred at about 7:00 P.M. while she went 

to see the Swaraswati Puja and she also didn’t state before him that at about 7:00 

P.M. that time she on hearing a hue and cry had went to the house of the informant 

and saw the accused JAAN BAHADUR CHETRY hitting the husband of the informant 

by taking out a KHUKRI from his cycle and thereafter both the accused persons and 

the informant and her husband had entered inside the house and the door was 

closed from inside. During his investigation he didn’t find any incident taking place on 

the day of SWARASWATI PUJA. He didn’t seize any KHUKRI in this case. As per the 

sketch map the house of SYAM BH. SONAR is adjacent to the house of the informant 

but he had not made SHYAM BAHADUR SONAR a witness in this case nor had his 

statement been recorded. The accused SANGITA CHETRY on 11/10/14 came to the 

Margherita P.S. and had lodged one FIR against PITU GARH and a case vide 

Margherita P.S. case no: 260/14 u/sec 354A/325/506 OF IPC was registered and the 

said case was also endorsed to him for investigation and he had submitted charge 

sheet in said case u/sec 354B/323/506 OF IPC against PITU GARH. EXT B IS THE 
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CERTIFIED COPY OF FIR, EJAHAR, CHARGE SHEET, INJURY REPORT OF CROSS 

CASE lodged by SANGITA CHETRY and EXT B(1) is his signature. He had informed 

the learned court of Margherita about the arrest and detention of the accused 

SANGITA CHETRY in the police station and her subsequent release on police bail. 

The suggestions put forward are of total denial.  

Evidence from the side of defence 

22. DW1 in her evidence has deposed that the informant had lodged a false case against 

her and her husband. They didn’t assault her and her husband. The informant and 

her husband took Rs. 3 lakhs only as a loan from them on 30/08/14 by executing a 

written document. EXT C IS THE SAID DOCUMENT. In the said document LATA GARH 

had put her thumb impression and her husband had put his signature. EXT C(1) IS 

THE SIGNATURE OF PIRTU GARH which he had put in his presence and EXT C(2) IS 

THE THUMB impression of LATA GARH which was taken by RAJENDRA TASSA. The 

said RAJENDRA TASSA wrote EXT C. He had put his signature in the document i.e. 

EXT C(3) is his signature. The incident took place on 07/10/14 at about 6:00 P.M. In 

that evening the informant called him to their house in order to pay the money. She 

alone went to the house of the informant. At that time she was not present at her 

home but her husband PIRTU GARH was present there. He asked her to sit. 

Suddenly, he grabbed her from behind and she asked what he was doing. He pushed 

her hard and she fell down on the ground. He raised hulla. Then he went inside the 

house again and brought a dao. When PIRTU was about to deal a blow with the dao 

at that time her husband arrived and saved her. When her husband tried to snatch 

the dao the PIRTU fell down on the ground and then he went inside the house and 

didn’t come out. They didn’t enter in the house of the informant and after sometime 

they returned back. On the following day the informant came to their house and told 

them that they would pay the money and also requested not to file any case. 

Believing that the informant will not file any case on that day but she lodged one FIR 

against them after three days and coming to know about it she also lodged one case 

against her husband. EXT C IS THE SAID EJAHAR & EXT C (1) is her signature. The 

police took her for medical treatment. After investigation the I/O has submitted the 

charge sheet against PIRTU GARH. She had also submitted the certified copy of the 

ejahar, charge sheet, medical report of GR CASE NO. 759/14 which is already EXT as 

B. The informant or her husband has not repaid the money to her after filing this 

case.  

23. During the cross examination the suggestions put forward are of total denial.  
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24. DW2 in his evidence has deposed that the informant LATA GARH has filed this case 

on false allegation against him and his wife. The informant and her husband PIRTU 

GARH took Rs.3,00,000/- only as loan from them on 30/08/14 by executing a written 

document. EXT C IS THE SAID DOCUMENT. In the said document LATA GARH put 

her thumb impression and her husband PIRTU GARH put his signature. EXT C (1) IS 

THE SIGNATURE OF PIRTU GARH which he put in his presence and EXT C(2) is the 

thumb impression of LATA GARH which was taken by Rajendra Tasa. The said 

Rajendra Tasa wrote EXT C. The incident took place on 07/10/14 at about 6:00 P.M. 

In that evening his wife along went to the house of the informant in order to take 

the money. At that time the informant was not present at home but her husband 

PIRTU GARH was present. He asked his wife to sit. Suddenly, he grabbed her from 

behind and assaulted her. At that time he arrived in the house of the informant and 

restrained him when he was about to deal a blow with a dao in his hand. He pushed 

him and then he fell down on the ground. He went inside and didn’t come out. They 

didn’t enter in the house of the informant and after sometime they returned back. 

On the following day the informant came to their house and told them that they 

would pay the money within a week and also requested not to file any case. 

Believing her they didn’t file any case on that day but she lodged one FIR against 

them after three days and coming to know about it his wife lodged an EJAHAR 

against the husband of the informant. The said case is pending in this court. He 

didn’t assault the informant or PIRTU GARH. The informant filed a false case against 

them. The informant or her husband had not repaid the money to them after filing 

this case.  

25. During the cross examination he stated that he went to the house of the informant 

after about one hour of his wife going there. The suggestions put forward are of 

total denial.  

I have heard the arguments of the learned Asst.PP & the learned defence 

counsel. 

26. This is a case whereby the accused persons stand for trial for an offence u/sec 

448/324/427/506/34 of IPC.  

Appreciation of evidence 

27. Now, in order to proceed with the appreciation of evidence of this case one needs to 

have a look at section 442 of IPC which defines “house trespass”. Section 442 of IPC 

lays down, “Whoever commits criminal trespass by entering into or remaining in any 

building, tent or vessel used as a human dwelling or any building used as a place for 
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worship, or as a place for the custody of property, is said to commit “house-

trespass.” 

Explanation — The introduction of any part of the criminal trespasser’s body is 

entering sufficient to constitute house-trespass. “ 

28. On perusal of the evidence of PW’S it appears that PW1, PW2, PW4, PW5 & PW6 are 

the prime witness of this case. They are the star witness of this case along with the 

accused persons. This cannot be denied that there was no such occurrence taken 

place on the day of incident. However, on close scrutiny of the evidence of PW’S it 

appears that PW1,PW2 & PW4 were present at the place of occurrence and they 

have stated that the accused persons entered into the home of the informant. But it 

is to be noted here that there is slight a different version which came to light from 

the evidence of PW5 who had seen the incident taking from a distance and he had 

seen that there was a quarrel in front of the house of the informant.  

29. Now, in this case in order to prove an offence u/sec 448 of IPC it the prosecution 

needs to prove that the accused persons had committed the act of criminal trespass 

and thereafter they entered the place where it was mend for human dwelling. It has 

been admitted by PW1 that they had taken a loan from the accused persons and for 

the said purpose Sangita Chetry i.e. the wife of the accused came to their home on 

the day of occurrence. This clearly means that the accused SANGITA CHETRY was a 

regular visitor to her house. When the accused persons are regular visitors in their 

house then the question as to criminal trespass doesn’t arise at all. This is to be 

noted here that in quest for truth this court also needs to peruse the evidence of 

DW1 & DW2. On perusal of the evidence of DW1 it appears that on the day of 

incident i.e. 07/10/14 at about 6:00 P.M. it was the informant who called her to her 

house in order to pay the money. This evidence of DW1 has corroboration with the 

evidence of DW2. This clearly shows that she was called to the house of the 

informant and in order to get the money the accused SANGITA CHETRY went to the 

house of the informant. This evidence of DW1 & DW2 had remained unturned during 

the cross examination by the prosecution side. Hence, this clearly means that the 

accused i.e. SANGITA CHETRY was invited to the house of the informant and 

because of it she went there. She was an invitee there and thereafter her husband 

reached there to save the accused SANGITA CHETRY. This act of the accused 

persons cannot be said to be act of house trespass. Even if it appears that there was 

an occurrence which took place whereby the informant’s husband had sustained 

injury but the said will be dealt in a different aspect. But in this case the said acts 
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cannot be said to be act of criminal trespasser and the prosecution side has failed to 

prove the ingredients of section 448/34 of IPC.  

30. Now, let me prove with the second important issue with this case. The accused 

persons are also alleged to have committed an offence u/sec 324/34 of IPC. This 

court has closely scrutinized the evidence of PW’S and on close perusal of the 

evidence of PW1 it appears that the accused GYAN BAHADUR CHETRY who assaulted 

her husband with a khukri. The evidence in chief of PW1 makes out that it was the 

accused GYAN BAHADUR who had assaulted the informant’s husband i.e. PW2 and 

not the accused SANGITA CHETRY. It is apparent that because of the attack PW2 

had sustained injuries on his neck and for which he had to undergo medical 

treatment. This is on record that the accused SANGITA CHETRY was present at crime 

scene but there is no evidence brought on record to prove that the accused SANGITA 

CHETRY was involved in the commission of the offence and the common intention 

between both the accused persons couldn’t be made clear in this case. It has also 

been admitted by PW1 that there was a quarrel which took place with the accused 

SANGITA and the husband of the informant i.e. PW2 and this led to the institution of 

one cross case i.e. GR CASE NO: 759 OF 2014.  

31. It is to be noted here that Cross Cases are to be decided one after the other and the 

evidence of each case has to be appreciated in its own contents. There is no denial 

of the fact that there was no such occurrence but it needs to be seen whether the 

accused persons had assaulted the informant’s husband with a sharp weapon i.e. 

Khukri. This court also perused the evidence of PW2 i.e. the informant’s husband and 

it has been admitted by PW2 that there was a loan which was pending between both 

parties which PW2 took from the accused GYAN BAHADUR CHETRY. The evidence 

PW2 also highlights that he was cut with a KHUKRI by the accused GYAN BAHADUR 

and thereafter the articles i.e. chairs, fans & two almirah’s of his house was 

damaged. But this evidence of PW2 also shows that there is no common intention 

which could be brought to light in this case. It is true that the accused SANGITA 

CHETRY was present there but there is no such evidence brought to light to prove 

that by her mere presence she was participating in the commission of the offence.  

32. It has also been admitted by PW2 along with PW1 that the accused SANGITA 

CHETRY had lodged a case against him and his wife i.e. PW1. This has been 

admitted by PW2 during his cross examination there was a loan which he took from 

the accused persons and the said has been proved with the help of EXT C by the 

learned defence side.  
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33. The cross examination of PW2 was carried out at length and which has been in the 

form of suggestion and contradictions but it appears that there was no cross 

examination on the point of the use of KHUKRI by the learned defence side. But it 

appears from the evidence of PW8 I.E. THE I/O of this case that the certain 

contradictions which has come to light during the cross examination of PW2 and the 

said has been confirmed by the I/O and in such a case the benefit will go to the 

accused persons.   

34. Even if it appears that the accused GYAN BAHADUR had assaulted the informant’s 

husband i.e. PITU GARH with a KHUKRI but there has been certain other aspects 

which has been brought to light during the evidence of DW1 & DW2. The version of 

DW1 & DW2 are clear on this issue which has been subject to cross examination by 

the learned prosecution side but the said remained as it is. The evidence of DW1 & 

DW2 also reflects upon the sequence of events which took place on the day of 

occurrence. It appears that it was PW2 who came out with a dao and when PW2 

wanted to assault the accused SANGITA with a dao it was at that moment the 

husband of the accused i.e. GYAN BAHADUR reached there and thereafter there was 

an act of shoving which took place between the accused GYAN BAHADUR & PIRTU 

and thereafter PIRTU fell down on the ground when GYAN BAHADUR tried to snatch 

the dao from the hands of PIRTU and PW2 went inside the house. This version of 

DW1 has been supported by DW2. Even if it appears that they are the accused 

persons of this case but their evidence has its own importance and the said cannot 

be brush aside being accused persons. Their evidence are relevant as per section 

315 of the CrPC and the accused persons are competent witnesses. This court had 

already pointed out that the learned prosecution side has not been able to gain the 

momentum in his favour despite cross examination. Similarly, the fact that there was 

an act of shoving which took place between the parties and the said has also been 

supported by PW4 who is also one of the eye witness of this case. Hence, this can be 

accepted to some extent that during the time of the occurrence there was an act of 

shoving which took place between the parties. Even if PW4 happens to be an eye 

witness of this case but it appears that there is vital contradiction in the evidence of 

PW4 which has been confirmed by the I/O i.e. PW8 and in such a case the benefit 

will go to the accused persons.  

35. This court also accepts the contentions of both the parties that there was a quarrel 

which took place on the fateful day. The evidence of PW4 also highlights upon it that 

at the time of occurrence there were 5/6 people who gathered there and amongst 
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them PW3 i.e. PRADIP KALITA was also a witness in this case. Now, PW3 was also 

examined as a witness in this case but PW3 had stated that he heard hue and cry 

and saw that both parties were shouting with each other. As per version of PW4, 

PW3 is also an eye witness of this case but the evidence of PW3 & PW4 are itself 

contradictory to one another. There is major contradiction in the evidence of PW4 

which has been confirmed in this case. The time factor which has been stated by 

PW3 & PW4 is 7:00 P.M. but the said is different from the version of PW1 & PW2 and 

EXT 1 which mentions that the occurrence took place at 9:00 to 10:30 p.m. This is 

true that time cannot be said to be a much mitigating factor in deciding the 

commission of the offence but the presence of PW3 & PW4 at the crime scene itself 

creates doubts in the mind of this court.  

36. It has also been stated by PW5 that there was a verbal altercation which took place 

between both parties but he didn’t know much about the occurrence. But PW6 after 

hearing hue and cry saw that the husband of the informant was injured and blood 

was oozing out. PW6 didn’t know how the injured had sustained injuries. This clearly 

makes out PW5 & PW6 didn’t had much idea about the occurrence.  

37. The evidence of medical officer who was examined in this case as PW7 and it 

appears that the evidence of medical officer is of an expert opinion and the said 

needs corroboration to prove it. On the other hand, the cross examination of PW7 

has subject to the technical facets only. It is true that PW2 is an employee of the 

Coal India Limited and thereafter the occurrence he went to the Coal India Hospital 

for his treatment. Even if PW2 didn’t went to the other government hospital for his 

treatment and the matter was not reported to the police on the day of the incident 

this doesn’t affect the prosecution version of the story with regard to his medical 

treatment. The victim i.e. PW2 being an employee of Coal India Limited had an 

option of getting his treatment there and it can be accepted as he deems it fit to 

have better treatment there. The time of examination of the injured PITU GARH is 

not mentioned in the report but it appears during the cross examination of PW7 that 

the injuries were fresh in nature and within one hour. This court had also perused 

EXT 2 and it appears that the weapon used couldn’t be made clear in this case. One 

important area which came to light during the cross examination of PW7 it has been 

admitted by PW7 that the injuries may be caused due to fall on hard substance. 

Now, this opinion of the M/O has some sort of relevancy with the evidence of DW1 & 

DW2 wherein they stated that due to the act of scuffing the injured feel down. The 

opinion as to hard substance theory can be accepted to some extent.  
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38. This makes it clear that the issue relating to section 324/34 of IPC couldn’t be proved 

in this case and this issue is decided in negative and in favour of the accused 

persons.  

39. The third vital issue which needs to be pondered upon is in relation to section 427/34 

of IPC.  

40. It appears on perusal of the evidence of PW2 that the accused persons had damaged 

the chairs, fans & almirahs of the injured persons at their house when the 

occurrence took place. But the said evidence doesn’t have any corroboration with the 

evidence of PW1 i.e. the informant of this case nor it has been stated by any of the 

other PW’S. There is lack of corroboration with regard to the issue involved in this 

case. Even if it appears that there was such an act committed by the accused 

persons but the said couldn’t be proved in this case and nor the prosecution has 

been able to bring out what the amount of loss sustained due to the act of mischief 

committed by the accused persons. It also appears that there is major contradiction 

in the evidence of PW2 with regard to the damage caused to articles and the said 

has been confirmed by the I/O and in such a case the benefit will go to the accused 

persons.  

41. This is to be pointed out that during the evidence of PW8 I.E. the I/O where in it has 

come to light that there were seizure made from the place of occurrence but the said 

seizure list was prepared after four days of occurrence i.e. 11/10/14. The FIR itself 

was lodged on 10/10/14 and thereafter the I/O visited the place on 11/10/14. 

Hence, this delay of four days to visit the place of occurrence creates doubts in the 

story of the prosecution.  

42. This issue is decided in negative in favour of the accused persons. 

43. There is no iota of evidence brought to light to prove the offence u/sec 506/34 of 

IPC and hence in such a case the prosecution has failed to prove the case against 

the accused person’s u/sec 506/34 of IPC.  

44. There has been a delay of three days in the lodging of the FIR and it appears on 

perusal of EXT 1 that the delay has been properly explained in this case.  

45. During the cross examination of the I/O i.e. PW8 it has been admitted by the I/O he 

is having the designation of ASSISTANT SUB INSPECTOR of POLICE (in short as ASI). 

There is no notification from the Government of Assam empowering him to conduct 

investigation. Even if it has been mentioned by the I/O that he has been empowered 

by his department to conduct investigation but there is no such document submitted 

in this regard by him. This problem has been part of investigation wherein the ASI 
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are entrusted to investigate cases and this case was initially entrusted by the O/C for 

pre investigation but thereafter he was authorized to conduct the full investigation. 

The law in relation to it is quite clear and the law empowers the officer of Sub 

Inspector rank or any other officer who is higher to him in rank to conduct 

investigations. But in this case the investigation was conducted by an ASI. Hence, 

the entire investigation is having its own problems but nevertheless the learned 

defence side has pointed it on this aspect that the ASI is not entitled for 

investigation. But this court deems it fit that it is an irregularity and it doesn’t affect 

the merits of this case.  

46. During the cross examination of the I/O it has come to light the I/O couldn’t seize 

the weapon of offence during the investigation. In this regard, I am of the opinion 

that there is a duty cast upon the investigating agency to recover and seize the 

weapon of offence but the said differs from case to case and it depends upon the 

facts & circumstances of each case. It is evident that the occurrence took place at 

10:30 P.M. and it is possible that the weapon of offence i.e. the dao may be thrown 

away or it might have been easily destroyed or it might have been modified. The FIR 

itself was lodged after three days of occurrence and the investigating officer visited 

the place of occurrence on 11/10/14. This clearly shows that there was much time to 

destroy it. 

47. At this juncture, this court is of the opinion that no seizure of the weapon cannot be 

said the ground to state that the prosecution version is fatal.  

48. In the case at hand I would like to point it out that the law as per section 34 of IPC 

i.e. the common intention between the accused persons couldn’t be proved in this 

case. 

49. This court has also perused the statements of the accused person’s u/sec 313 of 

CrPC and on perusal of their statements it appears that their pleas are of total denial.  

50. During the evidence of these PW’S none of the ingredients of sections 

448/324/427/506/34 of IPC could be bought forwarded by the prosecution during 

the course of evidence. Hence, this court finds itself difficult that no such essential 

elements of the above mentioned sections could be proved by the prosecution 

beyond reasonable doubt.  

51. The golden rule that runs through the web of civilized criminal jurisprudence is that 

an accused is presumed to be innocent unless he is found guilty of the charged 

offence. Presumption of innocence is a human right as envisaged under Art.14 (2) of 

the International Covenant on Civil and Political Rights 1966. Art.11(1) of the 
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Universal Declaration of Human Rights 1948 also provides that any charged with 

penal offences has a right to be presumed innocent until proved guilty according to 

law in a public trial at which he has had all the guarantees necessary for his defence. 

52. In the case of V. D. Jhingan Vs. State of Uttar Pradesh AIR 1966 SC 1762 the 

hon’ble supreme court has held that it is also the cardinal rule of our criminal 

jurisprudence that the burden in the web of proof of an offence would always lies 

upon the prosecution to prove all the facts constituting the ingredients beyond 

reasonable doubt. If there is any reasonable doubt, the accused are entitled to the 

benefit of the reasonable doubt.  

53. A person has, no doubt, a profound right not to be convicted of an offence which is 

not established by the evidential standard of proof beyond reasonable doubt. 

54. In the light of above discussions and reasons I am of the opinion that the 

prosecution has failed to prove the case against the accused persons beyond 

reasonable doubt u/sec 448/324/427/506/34 of IPC and hence the accused persons 

deserved to be acquitted of the charges leveled against them.  

ORDER 

 In view of the above discussions and reasons mentioned above I am of the 

opinion that the prosecution has failed to prove the case against the accused 

persons beyond reasonable doubt U/sec 448/324/427/506/34 of IPC and hence 

they are acquitted from this case and thereby set at liberty.  

Make necessary entry in the Judgment register. 

The seized articles be disposed of as per procedure of law 

Given under my hand and seal of this court on this the 23rd day of MAY, 2019 at 

MARGHERITA COURT.   

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 
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APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: LATA GARH 

PW2: PITU GRAH 

PW3: PRADIP KALITA 

PW4: SUMAN KALITA 

PW5: BINA KALITA 

PW6: BHAI DUTTA  

PW7: Dr. DIPTANU SARKAR, M/O 

PW8: GHANASHYAM HAZARIKA, I/O 

WITNESSES FROM THE DEFENCE SIDE:     

DW1: SANGITA CHETRY 

DW2: GYAN BAHADUR CHETRY 

PROSECUTION EXHIBITS:   

EXT 1 IS THE FIR 

EXT2 IS THE INJURY REPORT 

EXT 2(1) IS THE SIGNAUTRE OF PW7 

EXT 3 IS THE SKECTH MAP 

EXT 3(1) IS THE SIGNATURE OF PW8 

EXT 4 IS THE SEIZURE LIST 

EXT 4(1) IS THE SIGNATURE OF PW8 
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EXT 5 IS THE CHARGE SHEET 

EXT 5(1) IS THE SIGNATURE OF PW8 

DEFENCE EXHIBITS:     

EXT A IS THE INJURY REPORT OF THE INFORMANT 

EXT B IS THE CERTIFIED COPY OF EJAHAR, CHARGE SHEET &  

MEDICAL REPORT OF GR CASE NO. 759/14 

EXT C IS THE EXECUTION OF WRITTEN DOCUMENT 

EXT C (1) IS THE SIGNATURE OF PIRTU GARH 

EXT C (2) IS THE THUMB IMPRESSION OF LATA GARH WHICH WAS TAKEN BY RAJENDRA 

TASSA 

EXT C (3) IS THE SIGNATURE OF DW1 

 
SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 
MARGHERITA, TINSUKIA 

 


