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JUDGMENT 

 

1. The case of the prosecution is that on 09.01.2017 at about 5 PM, the 

accused persons had thrown garbage in front of the house of Smt. Labanya 

Passi. Later, when said Labanya Passi and her family members went to the house 

of the accused persons to confront them for the same, all the accused persons 

had assaulted Sri Rahul Passi, Sri Ranju Sahani and Smt. Manju Passi.   

 

2.   On the basis of this incident, an FIR was lodged by Smt. Labanya Passi 

which was registered as Dholla P.S case No. 03/2017 under Section 

448/354/323/34 of IPC and O/C, Dholla P.S., Sri Padma Gogoi took over the 

investigation of the case. On the basis of investigation, charge-sheet was 

submitted against the accused persons under Section 448/323/294/34 of IPC. 

 

3.  The accused persons appeared in the Court on receipt of summons. 

Copies of relevant documents were furnished to the accused persons. After 

hearing both sides, particulars of offences under Section 448/294/323/34 of IPC 

was read over and explained to the accused persons to which they pleaded not 

guilty and claimed to be tried.  

 

4.  Prosecution adduced evidence of nine witnesses including the I.O. The 

accused persons are examined under Section 313 of Cr.P.C. and their plea is of 

total denial. The accused persons declined to adduce any evidence on their 

behalf. I have heard the argument of both the sides. 

 

5.  POINT FOR DETERMINATION: 

1.  Whether the accused persons 09.01.2017 at about 5:00 pm in 

furtherance of common intention committed house trespass by entering into the 

house of Sri Rahul Passi, Sri Ranju Sahani and Smt. Manju Passi with intent to 

assault them and thereby committed an offence punishable under section 448/34 

of IPC? 
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2. Whether the accused persons on the same date, at the same time and at the 

same place in furtherance of common intention voluntarily caused hurt to Sri 

Rahul Passi, Sri Ranju Sahani and Smt. Manju and thereby committed an offence 

punishable under section 323/34 of IPC? 

 

3. Whether the accused persons on the same date, at the same time and at the 

same place in furtherance of common intention verbally abused Sri Rahul Passi, 

Sri Ranju Sahani and Smt. Manju with obscene words near a public place causing 

annoyance to others and thereby committed an offence punishable under section 

294/34 of IPC? 

 

DISCUSSION, DECISION AND REASONS THEREFORE: 

All the points for determination are taken together for discussion for the sake of 

convenience. 

 

6.  P.W.2, Smt. Labanya Passi is the informant in this case. She deposed that 

about 1 year ago she along with her family members had gone out. When she 

came back home at about 4 PM to 4.30 PM, she saw that someone had thrown 

garbage near her house. Then she asked Pinky and Pinky told that she would 

throw garbage wherever she wants. A verbal altercation broke out and Kailash 

Gupta, Vidya Sagar Gupta and Pinky Gupta started to beat the son of the 

complainant Sri Rahul Paasi. Thereafter, the accused persons lodged a case 

against the complainant and the complainant also lodged this case against the 

accused persons. She also stated that Rahul Passi sustained injuries on his chest 

as a result of the incident and he was treated. She proved the FIR as Ext.1. 

During cross, she stated that she is not aware about what is written in the FIR 

(Ext.1). She also stated that they have land dispute with the family of Kailash 

Gupta and Bidya Sagar Gupta and civil case is going on between them at 

Tinsukia. She further stated that she did not see the accused persons throwing 

garbage near her house. It is again stated by the P.W.1 that the accused persons 

had not assaulted any other persons.  
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7. P.W.3 Sri Rahul Passi is the victim in this case. He deposed that on a day 

in 2017, the accused persons had thrown garbage near his house. When he went 

to ask Bidya Sagar Gupta and Kaliash Gupta about that, both of them told that 

they would throw garbage as it is their land and pushed him on his chest. Hence, 

he sustained injury on his chest. He also stated that his mother and elder sisters, 

Ranju Sahani and Manju Sahani came there and verbal altercation broke out with 

the accused persons. In his cross, the P.W.2 denied that he did not state before 

police that Kaliash Gupta and Bidya Sagar Gupta had pushed him down by 

holding on his chest. He also stated that the whole issue is related to land 

dispute. Another witness, P.W.4, Santosh Passi deposed that he is the nephew of 

the complainant. He again deposed that when he went to the house of the 

complainant, he saw both the parties quarreling. He also saw accused Bidya 

Sagar assaulting Rahul Passi with his hand. In his cross, he stated that Bidya 

Sagar had assaulted Rahul Passi on his face. He also stated that he saw Kailash 

Gupta there.  

 

8. P.W.5, Smt. Ranju Sahani deposed that Bidya Sagar and other accused 

had thrown garbage at her courtyard. When her brother Rahul Passi had asked 

who had thrown garbage, the accused used slang words. She again deposed that 

Bidya sagar caught her brother and dragged him inside his house. She also went 

there. As testified by her, Bidya Sagar had assaulted her brother on his chest and 

she along with her elder sister Manju Passi and brother Santosh saved Raul Passi 

from their clutches. She again deposed that she also got injured as she was 

pregnant. Later, police was informed and they went to medical for treatment. In 

her cross, she stated that her father and Bidya Sagar’s family has Court cases 

pending at Tinsukia Court relating to land dispute and both the parties frequently 

quarrel on land issue. She denied the suggestion that she did not state before 

police that Rahul Passi was dragged by Bidya Sagar towards his house. She again 

stated that she sustained injuries on her stomach due to the act of morning and 

she cannot say who did the act of morning. It is further testified by her that 

neighbours had seen the incident. Another witness, P.W.6, Manju Passi deposed 

that garbage was thrown at the boundary of her house by Kailash and all. Then 

her brother Rahul Passi went to ask Kailash who had thrown garbage and then 
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fight started. She deposed that her brother Rahul’s sporting was caught and he 

was dragged inside the house of Kailash. They went there to save her brother 

and they also got injured. She stated that all of them had gone for medical 

treatment.   

 

9. Another witness, P.W.7, Sandip Mallah deposed that Kailash had thrown 

garbage on Rahul’s land and because of that a fight had broken out between 

them. Rahul was assaulted by Kailash, his father and all other accused persons 

and he had seen the same. In his cross, he denied the suggestion that he had 

not stated before police that he had seen the incident. He also stated that he had 

gone to the place of occurrence when the fight had started. Further, P.W.8, Sri 

Krishna Sahani deposed that the complainant is her mother in law. She deposed 

that her brother in law, Rahul Passi had a quarrel with the family members of the 

accused. The accused had assaulted Rahul on the issue relating to throwing of 

garbage. In her cross, she stated that she is not aware about who had assaulted 

Rahul Passi. She also stated that case is going on between the parties relating to 

land and the basis of the whole incident is land dispute. 

 

10. P.W.1, Dr. Arnab Kashyap is the M.O. who had examined the victims of 

this case. He deposed in his evidence that on 09.01.2018, he was working as 

M.O. at Saikhowa State Dispensary and on that day he had examined Smt. Ranju 

Sahani, Smt. Manju Sahani and Sri Rahul Passi. He again deposed that on their 

examination, he found tendernes over the lower back of Smt. Ranju Sahani, 

tendernes over right chin and over the right leg of Smt. Manju Sahani and 

tendernes over elbow and around left eye of Sri Rahul Passi. He proved the 

medical report as Ext.1 and his signature as Ext.1(1). In his cross, the P.W.1 

stated that the kind of injury can be caused due to falling down on a hard 

substance. He also stated that ML registration No. and case reference no. are not 

mentioned in the injury report. Again, P.W.9, Sri Padma Gogoi is the I/O of the 

case. He deposed that on 09.01.2017, he was  working as O/C of Dholla P.S. On 

that day, a case was lodged by Smt. Labanya Passi at Dholla P.S. and he took up 

the investigation of the case after registering the same. He again deposed that 
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after taking over the investigation of this case, he visited the place of occurrence, 

recorded statement of witnesses and sent the victims for medical examination to 

Dholla PHC. He again deposed that the FIR named accused Kailash Gupta and 

Vidya Gupta were not sent up for trial due to lack of evidence. The accused Prity 

Devi and Saraswati Gupta were found to be involved in this case and on the basis 

of investigation, charge sheet was submitted against the accused which he 

proved as Ext4. In his cross, he stated that P.W.2 did not state before him that 

her son Rahul got hurt on his chest and later he was treated at Doom Dooma. He 

again stated that P.W.3, Rahul Passi did not state before him that when he went 

to ask the accused why they had thrown garbage, Bidya Sagar and Kailash Gupta 

had pushed him to the ground by holding on his chest and thereafter, his 

mother, sisters had come there and saved him. The P.W.9 also stated in his cross 

that P.W.4 Santosh Passi did not tell before him that Rahul was hoit by Bidya 

Sagar on his face. On the other hand, he stated that P.W.4 had stated before 

him that Rahul Passi, Manju Passi and Ranju Passi had sustained slight injury in 

the commotion. The I.O again stated that P.W.5, Ranju Sahani did not state 

before him that when her brother Rahul had asked Bidya Sagar why he had 

thrown garbage, Bidya Sagar dragged her brother inside the house. The P.W.9 

also stated that P.W.5 did not state before him that when he went to the house 

of Bidya Sagar on hearing “hulla”, she had seen Bidya Sagar hitting her brother 

on his chest. The P.W.9 also stated in his cross that P.W.6 did not state before 

him that when her brother had gone to ask who had thrown garbage, Bidya 

Sagar had dragged her brother inside the house by holding on his sporting. The 

P.W.9 again stated that P.W.7 had not stated before him that he had seen the 

fight. Instead, he had stated before him that he had heard about the same from 

others. 

 

11.  From the perusal of the evidence on record, it appears that the informant, 

Smt. Labanya Passi is not aware about what is written in the FIR (Ext.2) lodged 

by her. She stated that the FIR was written by her father in law, Gana Passi who 

is not examined as a witness in this case. On the other hand, the FIR (Ext.2) 

mentions that same was written by one Sri Munindra Sharma. Said Munindra 

Sharma is also not examined as a witness. It is thus clear that the informant is 
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neither aware about the writer of the FIR nor about its contents. Same therefore, 

gives rise to doubt regarding the authenticity and reliability of the contents of the 

FIR (Ext.2). 

 

12. Again, from the above evidence of the witnesses, it appears that the 

witnesses have given different versions of the alleged incident. From the version 

of the P.W.2, the informant, it appears that she had asked the accused Pinky 

about who had thrown garbage near her house and then Pinky told that she 

would throw garbage wherever she wants. A verbal altercation broke out and 

Kailash Gupta, Vidya Sagar Gupta and Pinky Gupta started to beat the son of the 

complainant Sri Rahul Paasi. Thus, the version of the P.W.2 is that her son Rahul 

Passi was beaten by the accused Pinky along with Kailash Gupta, Vidya Sagar 

Gupta. On the other hand, the version of the victim, Rahul Passi puts up a 

different story. From the version of the injured, Rahul Passi (P.W.3), it appears 

that it was he who had gone to ask Bidya Sagar Gupta and Kaliash Gupta about 

throwing garbage near his house on the day of the incident and then both of 

them told that they would throw garbage as it is their land and pushed him on 

his chest. Hence, he sustained injury on his chest. He also stated that his mother 

and elder sisters, Ranju Sahani and Manju Sahani came there and verbal 

altercation broke out with the accused persons. Thus, as per the version of the 

P.W.3, his mother, i.e., the informant (P.W.2) had come to the place of 

occurrence after he was beaten up by  Bidya Sagar Gupta and Kaliash Gupta. 

Moreover, while the P.W.2 stated that her son was beaten up  by Kailash Gupta, 

Vidya Sagar Gupta and Pinky Gupta, the victim, Rahul Passi (P.W.3) on the other 

hand has not stated anything about the accused Pinky Gupta. 

13. Further, as per the version of the witness, P.W.4,  Rahul Passi was 

assaulted by Bidya Sagar with his hand on his face. On the other hand, the 

version of the P.W.5, Smt. Ranju Sahani puts up a completely different story. As 

per her version, when her brother Rahul Passi had asked who had thrown 

garbage, Bidya sagar caught her brother and dragged him inside his house. 

Moreover, Bidya Sagar had assaulted her brother on his chest and she along with 

her elder sister Manju Passi and brother Santosh saved Raul Passi from their 

clutches. She again deposed that she also got injured as she was pregnant. 
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Further, as per the version of another sister of Rahul Passi namely, P.W.6, Manju 

Passi, her brother Rahul Passi went to ask Kailash who had thrown garbage and 

then fight started. She deposed that her brother Rahul’s sporting was caught and 

he was dragged inside the house of Kailash. They went there to save her brother 

and they also got injured. Apart from that, as per the version of P.W.7, Sandip 

Mallah, a fight had broke out as Kailash had thrown garbage on Rahul’s land. 

According to him, Rahul was assaulted by Kalisah, his father and all other 

accused persons and he had seen the same. Further, as per the evidence of the 

P.W.8, Sri Krishna Sahani, her brother in law, Rahul Passi had a quarrel with the 

family members of the accused and the The accused had assaulted Rahul on the 

issue relating to throwing of garbage. 

14. Thus, from the evidence of P.W.5 and P.W.6 Bidya Sagar had dragged 

Rahul Passi inside the house  and assaulted him by beating him on his chest. 

These witnesses are the sisters of Rahul Passi and they are stated to be present 

at the place of  alleged incident when the incident had happened. However, the 

victim, Rahul Passi himself as P.W.3 has not stated that he was dragged by Bidya 

Sagar. Moreover, while the P.W.5 and P.W.6 has stated that Rahul Passi was 

assaulted by Bidya sagar, the victim Rahul Passi himself has  stated that he was 

beaten up by both Kaliash and Bidya Sagar and hence sustained injuries on his 

chest. On the other hand, as per the version of P.W.4, Rahul Passi was physically 

assaulted by Bidya sagar on his face and he had seen the same. Putting up a 

different story, the P.W.7 and P.W.8 on the other hand, have stated that Rahul 

Passi was assaulted by all the accused persons, i.e., Saraswati Gupta and Pinky 

Devi. Thus, the version of these witnesses narrate different stories about the 

whole incident. While the victim has stated that he was physically assaulted by 

Kailash and Bidya Sagar, some other witnesses (P.W.7 and P.W.8) have stated 

that Rahul was assaulted by all the accused persons, i.e., Pinky Devi and 

Saraswati Gupta. On the other hand, some other (P.W.4, P.W.5 and P.W.6) have 

stated that Rahul was physically assaulted by only Bidya Sagar. Again, while 

Rahul as well as some witnesses (P.W.2, 5, 6) have stated that Rahul sustained 

injuries on his chest, another witness, P.W.4 has stated that Rahul was assaulted 

on his face. Further, while Rahul and some witnesses (P.W.2, P.W.7, P.W.8) have 

stated that Rahul was assaulted when he went to ask the accused about 
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throwing of garbage, some other witnesses (P.W.5 and P.W.6) have stated that 

Rahul was dragged inside the house by Bidya Sagar and was thereafter assaulted 

inside the house. Incidentally, all these witnesses have stated that they were 

present when the alleged incident had happened. Thus, these contradictory and 

non-coherent versions from the eye witnesses make the whole evidence 

confusing. 

15. Apart from that, it also appears from the evidence of the I/O that P.W.2 

did not state before him that her son Rahul got hurt on his chest and later he 

was treated at Doom Dooma. Again, P.W.3, Rahul Passi also did not state before 

the I.O. that when he went to ask the accused why they had thrown garbage, 

Bidya Sagar and Kailash Gupta had pushed him to the ground by holding on his 

chest and thereafter, his mother, sisters had come there and saved him. 

Similarly, P.W.4 Santosh Passi did not tell before the I.O. that Rahul was hit by 

Bidya Sagar on his face. On the other hand, P.W.4 had stated before the I.O. 

that Rahul Passi, Manju Passi and Ranju Passi had sustained slight injury in the 

commotion. Moreover, P.W.5, Ranju Sahani also did not state before the I.O. 

that when her brother Rahul had asked Bidya Sagar why he had thrown garbage, 

Bidya Sagar dragged her brother inside the house. Again, P.W.5 also did not 

state before the I.O. that when she went to the house of Bidya Sagar on hearing 

“hulla”, she had seen Bidya Sagar hitting her brother on his chest. Further, P.W.6 

also did not state before the I.O. that when her brother had gone to ask who had 

thrown garbage, Bidya Sagar had dragged her brother inside the house by 

holding on his sporting. Apart from that, P.W.7 had not stated before the I.O. 

that he had seen the fight. Instead, he had stated before the I.O. that he had 

heard about the same from others. Perusal of the above evidence reveals that all 

these witnesses have improved upon their statements made before the I.O. soon 

after the alleged incident. The FIR had named four accused persons to be 

involved in the alleged incident, namely, Kailash Gupta, Bidya Sagar Gupta, Pinky 

Devi and Saraswati Gupta. However, as per the evidence of the I.O. (P.W.9), 

during investigation, no material was found against Kailash Gupta and Bidya 

Sagar Gupta and hence they were not sent up for trial. Charge sheet is submitted 

against only Pinky Devi and Saraswati Gupta. The evidence of the I.O. remained 

unrebutted in his cross. From the evidence of the I.O. as a whole, it transpires 
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that the witnesses have not stated anything incriminating against Bidya Sagar 

and Kailash. It is only in evidence in the Court, these witnesses have put up a 

different version making allegation against Bidya Sagar and Kailash Gupta. On 

the other hand, the victim (P.W.3) himself has not made any allegation against 

the accused Pinky Devi and Saraswati Gupta. Owing to such contradictions and 

improvements in the evidence of the prosecution witnesses, the whole oral 

evidence of the prosecution gives rise to confusion and doubt about its reliability. 

16. Another piece of evidence adduced from the side of the prosecution is the 

injury report of the victims (Ext.1). It mentions the date and time of medical 

examination of the victims as 09.01.2017 at 6.05 PM. On the other hand, it 

appears from the evidence of the witnesses including the I.O. that the victims 

were medically examined after lodging of the FIR. However, from the written 

form of the FIR (Ext.1), it appears that the FIR was lodged only at 08.10 PM of 

09.01.2017. Hence, it transpires that the victims were medically examined even 

before the FIR was lodged or before receipt of any information about the alleged 

incident by the police. Again, Ext.1 does neither mention any Registration No. nor 

any reference case No.  

17. Apart from that, Ext.1 mentions that upon examination of the victim 

Rahul Passi, tenderness over elbow and around his right eye was found. Again, 

tenderness over lower back was found on Smt. Ranju Sahani. Further, 

tenderness over chin of leg was found on Smt. Manju Passi. Ext.1 is proved by 

the M.O. himself as P.W.1 and there is no objection against the same. However, 

none of the witnesses including the victim Rahul Passi himself has stated 

anything about such injuries on the body of Rahul Passi. Similalrly, there is no 

evidence from the prosecution witnesses regarding any such injuries on the body 

of Smt. Ranju Sahani and Smt. Manju Passi arising out of the alleged incident. 

Considering this evidence as a whole, therefore, the connection of the Ext.1 with 

the alleged incident is very much doubtful and the claim of the prosecution that 

Ext.1 is the injury report of the victims arising from the alleged incident does not 

inspire the confidence of the Court. 

18. On the other hand, a suggestion is put forward from the side of the 

accused persons that it is the complainant and her family who had assaulted the 

accused persons and their family members. It is denied by the witnesses. 
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However, it is admitted by the P.W.2, 3, 5 and 6 that the families of the 

complainant and the accused persons have land disputes between them which is 

still going on. It is also admitted that both the families have frequent fights 

owing to land dispute. It is specifically admitted by the informant herself that a 

case is lodged by the accused persons of this case against the complainant and 

her family members regarding the same incident and she has lodged this case 

only after that case was lodged against her and her family members. Considering 

the contradictory and exaggerated evidence of the prosecution witnesses and 

such admission from the witnesses, the probability that this case is lodged in 

revenge against the case lodged by the accused persons cannot be completely 

ruled out.  

 

19. This case is based on the allegation that the accused Smt. Pinky Devi and 

Smt. Saraswati Devi in furtherance of common intention had committed house 

trespass by entering into the house of the complainant in order to assault the 

son and daughter of the complainant. Moreover, it is also alleged that the above 

accused persons have physically assaulted and caused hurt to Sri Rahul Pasi, 

Smt. Ranju Sahani and Smt. Manju Passi and have also verbally abused them 

with obscene words. On consideration of the above discussion, it transpires that 

there is not an iota of evidence against the accused persons regarding 

commission of house trespass or verbally abusing Sri Rahul Pasi, Smt. Ranju 

Sahani and Smt. Manju Passi with obscene words. Moreover, there is also no 

evidence from the prosecution regarding the accused persons causing any hurt 

to Smt. Ranju Sahani and Smt. Manju Passi. Although two of the witnesses 

(P.W.7 and P.W.8) have stated about the accused assaulting Sri Rahul Passi, the 

victim himself has not made any allegation against the accused in this regard. 

Hence, the evidence of these witnesses is not believable. Moreover, there is also 

no evidence from any of the witnesses regarding the accused persons 

committing any of the alleged acts in furtherance of any common intention. On 

the other hand, some of the witnesses including the victim Rahul Passi have 

stated about Rahul Passi being assaulted by Kailash Gupta and Bidya Sagar 

Gupta. Again, some other witnesses have stated about Rahul Passi being 

assaulted by only Bidya Sagar Gupta. However, neither Kailash Gupta nor Bidya 
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Sagar Gupta is an accused in this case. Although the FIR named them, they were 

not sent up for trial as no material was found against them during investigation. 

Because of the contradictions, exaggerations and improvements in the evidence 

of the witnesses as discussed above, the allegations made against Kailash Gupta 

and Bidya Sagar Gupta are also not believable and does not inspire the 

confidence of the Court. 

20. From the above discussion, it transpires that prosecution evidence is not 

cogent, coherent and is confusing. Moreover, the evidence is full of 

contradictions, omissions, exaggerations and improvements which makes it 

untrustworthy and doubtful. The evidence as a whole fails as a result to inspire 

the confidence of the Court. Situated thus, there is no difficulty in holding that 

the prosecution side had failed to satisfactorily prove its case to the satisfaction 

of the Court.  Accordingly, all accused persons are found not guilty and acquitted 

of the charge under Sections 448/323/294/34 of IPC and they are set at liberty 

forthwith. 

21. The bail bond executed by the accused and surety are extended for next 

six months as per the Provisions of section 437(A) Cr.P.C.  

 

22. Seized articles, if any be returned to the rightful owner as per law.  

 

Case is disposed of on contest. 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 04th day of May, 2019.                                       

    

 

            

                                                   (Debasish Kashyap) 

Sub-Divisional Judicial Magistrate (M),             

Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1…….Medical Examination Report 

Ext.1(1)…..Signature of MO 

Ext.2…… FIR 

Ext.2(1)…Signature of P.W 2 

Ext.3…Rough sketch map. 

Ext.4….. Charge sheet 

Ext.5…….Signature of the I/O 

EXHIBIT OF THE DEFENCE  

NONE 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  

PROSECUTION WITNESS 

P.W.1: Dr. ARNAB KASHYAP. (MO) 

P.W.2: SMTI. LABONYA PASSI 

P.W.3: SRI RAHUL PASSI 

P.W.4: SRI SANTOSH PASSI 

P.W.5: SMTI. RANJU SAHANI 

P.W.6: SMTI. MANJU PASSI 

P.W.7: SRI SANDIP MALLAH 

P.W.8: SRI KRISHNA SAHANI 

P.W.9: SI PADMA GOGOI (IO OF THE CASE) 

 

DEFENCE WITNESS 

NONE 

 

 (Debasish Kashyap) 

        Sub-Divisional Judicial Magistrate (M),   

            Chapakhowa, Sadiya    


