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                          G.R. Case No. 107 of 2018 

Dictated and corrected by me 

Debasish Kashyap, Sub-Divisional Judicial Magistrate(M), Chapakhowa, Sadiya 

 

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

CHAPAKHOWA, SADIYA, 

 

GR No. 107 of 2018  

 

STATE OF ASSAM 

-VS- 

     1. SRI RAHUL PASSI, S/O: SRI BIRENDRA PASSI  

2. SMTI. LABANYA PASSI, W/O: SRI BIRENDRA PASSI 

     3. MANJU PASSI, D/O: SRI BIRENDRA PASSI 

     4. SMTI. RANJU SAHANI, W/O: SRI KRISHNA SAHANI 

ADDRESS: VILL. TELIYA PATTY, P.S. DHOLLA,  

DIST. TINSUKIA (ASSAM)  

 

Under Section 448/323/34 of IPC 

 

 Present:            Debasish Kashyap, 

     Sub-Divisional Judicial Magistrate (M), Sadiya 

 

 

FOR THE STATE:  Mrs. Sulekha Kar, learned Asstt. PP 

 
FOR THE ACCUSED: Mr. Putukan Chiring, learned defence counsel  

 
OFFENCE EXPLAINED ON: 04/08/2018  
 
EVIDENCE RECORDED ON: 05/09/2018, 09/11/2018, 07/12/2018, 08/05/2019 

 
ARGUMENT HEARD ON: 17.05.2019 
 
JUDGMENT DELIVERED ON: 31.05.2019 

JUDGMENT 

 

1. The case of the prosecution is that on 09/01/2017 at about 5:00 pm, the 

accused persons namely Sri Rahul Passi and Smti. Labanya Passi along with their 

two daughters had entered into the house of the Bidya Sagar Gupta by breaking 
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open the door and injured his father by hitting and pressing the neck. Moreover, 

when Bidya Sagar Gupta went forward to save his father, the accused persons 

had also pressed his neck and injured him with stones. An FIR was lodged by 

Bidya Sagar Gupta regarding the incident at Dholla P.S. which was registered as 

Dholla P.S case No. 02/2017 under section 448/325/34 of IPC and A.S.I Dipak 

Gogoi was entrusted to investigate the case by O/C, S.I. Padma Gogoi. Finally 

charge-sheet was submitted by S.I., Padma Gogoi under Section 448/323/34 of 

IPC against the accused persons. 

 

2. The accused persons appeared in the Court on receipt of summons. After 

hearing both sides, particulars of offence under Section 448/323/34 of IPC was 

explained to the accused to which they pleaded not guilty and claimed to be 

tried. 

 

3. Prosecution has adduced evidence of six witnesses including M/O and 

I/O. The accused persons are examined under Section 313 of Cr.P.C. and their 

plea is of total denial. Defence side declined to adduce any evidence and hence 

defence evidence is closed. I have heard the argument of both the sides 

 

4.    POINT FOR DETERMINATION: 

 

1. Whether the accused persons in furtherance of their common intention on 

09.01.2017 at about 5 PM committed house trespass by entering into the house 

of Sri Bidya Sagar Gupta at Teliapatti, Dhola, P.S. Dhola, Dist. Tinsukia, Assam 

with intent to cause hurt to him and thereby committed an offence punishable 

under Section 448/34 of IPC? 

 

2. Whether the accused persons in furtherance of their common intention on 

09.01.2017 at about 5 PM voluntarily caused hurt to Sri Bidya Sagar Gupta at 

Teliapatti, Dhola, P.S. Dhola, Dist. Tinsukia, Assam and his father and thereby 

committed an offence punishable under Section 323/34 of IPC? 
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DISCUSSION, DECISION AND REASONS THEREFORE: 

Both the points for determination are taken together for discussion for the sake 

of convenience. 

5. PW1 Dr. Arnab Kashyap stated that on 09/01/2017 he was working as 

Medical Officer at the Saikhowaghat S.D. On that day at 6:05pm, he examined 

Sri Bidya Sagar (35 yrs) and found swelling and tenderness around right side of 

his nose. Moreover, there was abrasion over the interior aspect of both lego 

(chin) and tenderness over lego. The P.W.1 also examined Smti Prity Devi (25 

yrs) and found swelling and tenderness around her left eye. The P.W.1 also 

examined Sri Kailash Shah (75 yrs) and found tenderness over the facial region 

and abrasion over the right knee. Further, the P.W.1 examined Sri Priyanshu 

Gupta (3 and ½ yr) and did not find any significant injuries. All these persons 

were escorted and identified by WPC N.K. Doley. He prove the Injury report as 

Ext.1 and his signature as Ext1(1). In his cross, he stated that there is ML 

registration number in the injury report.  

 

6. PW2 Sri Bidyasagar Gupta, the informant stated that the incident had 

happened on a day in January, 2017 at about 5:30 pm. He stated that he was 

told by Saraswati Gupta that his father was being beaten up. Then he went to his 

father’s house and saw that the accused persons had entered his father’s house 

by breaking open the backside door and all the accused persons were beating his 

father. When he went forward to save his father, all the accused had hit him with 

stone because of which he sustained injuries beneath his eyes. He again stated 

that the accused persons had also beaten his wife and 5 year old son.  

Thereafter, he went to police station and registered a case at Dholla. After that 

police came and took all of them to medical treatment. He proved the FIR as 

Ext.2. In his cross, he stated that he was not present at that time when accused 

persons broke the door. He also stated that the incident took place inside the 

house and many people saw the incident. He also stated that his deposition in 

the Court is the same as stated by him to the police.  

 

7. PW3 Smti Girija Devi stated that she had heard that both the parties had 

entered into some tussle. She also stated that she cannot say cannot say about 

the assaulter and the assaulted. PW4 Smti. Arati Kalita stated that she does not 
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know the complainant and know the accused persons. She heard some 

commotion and saw Smti. Labanya Passi and her daughter assaulted Bidya Sagar 

and his wife. In her cross she stated that she does not remember the date and 

time of the incident. She also stated that she has come to the Court with Bidya 

Sagar Gupta. As stated by her, police did not record her statement.  

 

8. PW5 Smti. Saraswati Gupta stated that she know the complainant and the 

accused. She also stated that the incident took place in an afternoon of the 

month of February. There was a scuffle between Bidyasagar and Birender Passi. 

Rahul Passi went to break the door of Bidyasagar’s house. In her cross she 

stated that she does not know anything about the case and she has not seen the 

incident.   

 

9. PW6 Sri Dipak Gogoi of Dholla P.S stated that on 09.01.2017 he was 

entrusted with the investigation of this case by O/C Dholla P.S. He stated that he 

had gone to the place of occurrence, prepared sketch map, recorded statement 

of witnesses and sent the injured for medical examination and collected the 

medical report. He also inquired the accused. On finding sufficient material 

against the accused he handed over the case diary to O/C Dholla P.S Sri Padma 

Gogoi and he submitted the charge sheet against the accused under section 

448/323/34 of IPC. He proved the sketch map as Ext. 3 and his signature as Ext. 

3(1). He also proved the charge sheet as Ext. 4 is and the signature of S.I Sri 

Padma Gogoi as Ext.4(1). In his cross, he stated that the F.I.R does not mention 

any injury of Kailash Shah, Priyanshu Gupta, Prity Devi, Bidya Sagar. He also 

stated that P.W.2 Bidya Sagar did not tell to him that Prity Devi was injured in 

that incident. But as stated by the P.W.6, since Prity Devi had told that she was 

also injured, he had sent her for medical treatment. The P.W.6 further stated 

that the witness, Saraswati Gupta, Girija Devi and Arati Kalita had told to him 

that they had seen the incident. As further stated by him, he had sent Kailash 

Shah for medical treatment but did not record his statement. The P.W.6 stated 

that the place of occurrence is not mentioned in Ext.3. He has also not 

mentioned whether the incident had occurred outside or inside the house.  

 

10. It is clear from the above evidence that the FIR (Ext.2) was lodged by 
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Bidya Sagar Gupta alleging that the accused persons had broken open the door 

of his house on 09.01.2017 at about 5 PM, entered into the house and physically 

assaulted him along with his father Kailash Shah. However, Bidya Sagar Gupta as 

P.W.2 has specifically stated in his cross that he was not present when the door 

was broken. Thus, it is clear that the informant (P.W.2) did not see the accused 

persons breaking the door of the house. The P.W.2 on the other hand has stated 

that he was informed about the incident by Saraswati Gupta and a lot of persons 

had seen the alleged incident. However, said Saraswati Gupta as P.W.5 has 

stated in her evidence that there was a scuffle on one evening in the month of 

February between Bidya Sagar and Birendar Passi. She also stated that the 

accused Rahul Passi was kicking on the door of Bidya Sagar’s house and 

thereafter she came to her own house. She also stated in her cross that she did 

not see any fight and she is also not aware about anything relating to this case. 

Thus, it is clear that Saraswati Gupta has not supported the prosecution case. 

The witness (P.W.5) has specifically denied having seen any incident. She 

(P.W.5) only stated about a fight between Bidya Sagar and Birendar Passi. But, 

said Birendar Passi is not an accused in this case. Neither the complainant nor 

any other witness has also stated anything about the involvement of Birendar 

Passi in the alleged incident. Moreover, this witness (P.W.5) stated about an 

incident in the month of February. But the alleged incident had occurred on 

09.01.2017. Thus, it appears that the evidence of this witness has no connection 

with the present case. Moreover, the evidence of the P.W.2 that he was informed 

about the incident by Saraswati Gupta is not supported by her in her evidence as 

P.W.5. Thus, the evidence of the P.W.2 is not supported by the P.W.5 and her 

evidence would not be of any help to the prosecution.  

 

11. Again, another witness P.W.3 has stated that she had only heard that 

there was some scuffle between both the parties and she did not see any 

incident. It is not clear from her evidence who are the parties involved in the 

incident and her evidence too would not be of any help to the prosecution. 

Again, the witness P.W.4 has brought a new twist to the whole incident as she 

stated in her evidence that she had seen Labanya Passi and her daughter 

assaulting Bidya Sagar’s wife. The FIR (Ext.2) does not mention any such 

incident. Moreover, same is also not the prosecution case. This witness stated in 
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her cross that her statement was not recorded by police regarding this case. 

However, same is negated by the I/O in his evidence as P.W.6. The I/O (P.W.6) 

has specifically stated in his cross that the witness (P.W.4) has stated before him 

that she had seen the incident. This evidence of the I/O could not be rebutted in 

his cross examination. Thus, from the evidence of the P.W.4, it appears that her 

evidence does not support the prosecution case. On the other hand, her 

evidence presents a completely different story unconnected to the present case.  

 

12. One of the allegations of the prosecution is regarding assault on the 

father of Bidya Sagar by the accused persons. However, the father of Bidya 

Sagar named Kailash Shah is never made a witness in this case. The M.O. 

(P.W.1) in his evidence has stated that he had examined Kailash Shah on 

09.01.2017 at Saikhowaghat SD and found some injuries. However, there is 

registration no, case no. etc. mentioned in the medical examination report 

(Ext.1) and it cannot be ascertained that same pertains to this particular case. 

Moreover, in absence of any evidence from Kaliash Shah himself, the medical 

examination report would not be of any help for proving the allegations against 

the accused. Apart from that, none of the other witnesses has stated about any 

injury of Kailash Shah caused by the accused persons. Hence, the allegation of 

the prosecution regarding assault of Kailash Shah by the accused persons cannot 

be believed.  

 

13. Another allegation of the prosecution is that all the accused persons have 

assaulted Bidya Sagar when he went forward to save his father from the accused 

persons. Bidya Sagar as P.W.2 has deposed that the accused persons had 

assaulted him with stones below his eyes and different parts of his body. He also 

stated that the accused persons had also assaulted his wife. Moreover, the 

accused persons had thrown his 5 year old child to the ground. However, as can 

be seen, this evidence is clearly beyond the facts mentioned in the FIR (Ext.2) 

and the case set up by the prosecution. Hence, it appears that the evidence of 

the P.W.2 is exaggerated and contains afterthought.  

 

14. The wife and the child of Bidya Sagar are never produced as witness. 

None of the witnesses including Bidya Sagar has revealed the name of Bidya 
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Sagar’s wife and child. Apart from Bidya Sagar and Kailash Shah, the medical 

examination report (Ext.1) states also about Prity Devi and Priyanka Gupta. 

However, their identity is not mentioned. Again, Ext.1 mentions about some 

injuries in the nature of swelling and tenderness around side of nose of Bidya 

Sagar. It also mentions abrasion over the chin of both legs and tenderness over 

the legs of Bidya Sagar. However, as already discussed, there is no case 

reference number of ML registration number mentioned in Ext.1. Hence, it 

cannot be ascertained that same relates to this particular case. Moreover, the 

oral evidence of the P.W.2 does not support the injuries found on his body as 

mentioned in Ext.1. Hence, Ext.1 would not be of any help to support the 

evidence of the P.W.2. Again, Bidya Sagar (P.W.2) has himself deposed that 

many other persons have seen the incident. However, no such witness is 

produced by the prosecution. None of the other witnesses has supported the 

evidence of the P.W.2. It transpires from this discussion that the evidence of the 

P.W.2 is exaggerated and contains afterthought. It also lacks corroboration from 

any other witness although the P.W.2 has himself stated that many other 

persons have seen the incident. Although the P.W.2 has himself stated that 

Saraswati Gupta had informed him about the accused persons assaulting the 

father of Bidya Sagar, even said witness has not supported the version of the 

P.W.2. Owing to these, the evidence of the P.W.2 is not reliable.     

 

15. Again, as per the allegation made in the FIR (Ext.2), the accused persons 

had committed house trespass by entering into the house of Bidya Sagar Gupta 

by breaking open the door. However, the complainant himself has not seen the 

accused persons breaking open the door of his house. The complainant (P.W.2) 

has stated that the fight had occurred inside the house and a lot of other people 

had seen the incident. However, none of the other witnesses has supported the 

same. Not a single other witness has stated anything about the accused persons 

entering into the house of the complainant. In fact, the I.O (P.W.6) has also 

stated that he has not mentioned whether the incident had occurred inside or 

outside the house. Owing to such contradictions and omissions, the allegation 

regarding commission of house trespass by the accused persons could not be 

proved by the prosecution beyond reasonable doubt.  
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16. From the above discussion, it transpires that there is no satisfactory 

evidence from the prosecution to show that the accused persons had committed 

house trespass in the house of Bidya Sagar and thereafter had assaulted Bidya 

Sagar and his father. There is also no evidence to show that there was any 

common intention between the accused persons. Therefore, prosecution has 

failed to bring out any materials against the accused persons in respect of the 

charge under Section 448/323/34 of IPC through its evidence. 

 

17. Considering all the aspect including the circumstances of the case, I am 

of the opinion that the prosecution has failed to prove its case under Section 

448/323/34 of I.P.C. against the accused persons beyond doubt. Accordingly, the 

accused persons are found not guilty and acquitted of the charge under Section 

448/323/34 of I.P.C. and they are set at liberty forthwith.  

 

18. The bail bond executed by the accused and surety, if any are extended 

for next six months as per the Provisions of section 437(A) Cr.P.C.  

 

19. Seized articles, if any be returned to the rightful owner as per law.  

Case is disposed of on contest. 

Judgment is pronounced in open court, in presence of both sides, and given 

under my hand and seal of this court on this 31st day of May, 2019.                        

              

 

 

 

                   (Debasish Kashyap) 

      Sub-Divisional Judicial Magistrate (M),  

            Chapakhowa, Sadiya 
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APPENDIX 

EXHIBIT OF THE PROSECUTION 

Ext.1 : Injury Report.  

Ext.1(1):  Signature of M.O (Dr. Arnab Kashyap) 

Ext.2: FIR 

Ext.2(1): Signature of the PW2 

Ext.3: Sketch map 

Ext.3(1): Signature of the PW6 (ASI Dipak Gogoi) 

Ex.4: Charge sheet  

Ext. 4(1): Signature of ASI Padma Gogoi 
 

EXHIBIT OF THE DEFENCE  

NONE 

MATERIAL EXHIBIT OF THE PROSECUTION 

NONE 

MATERIAL EXHIBIT OF THE DEFENCE 

NONE  

PROSECUTION WITNESS 

P.W.1: Dr. Arnab Kashyap (M.O) 

P.W.2: Sri Bidya Sagar Gupta 

P.W.3: Smti. Girija DeVI 

P.W.4: Smti. Arati Kalita 

P.W.5: Smti. Saraswati Gupta 

P.W.6: ASI Dipak Gogoi.  

 
 

DEFENCE WITNESS 

NONE 
 

   (Debasish Kashyap) 

        Sub-Divisional Judicial Magistrate (M),   

                Chapakhowa, Sadiya   


