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      IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR),

  TINSUKIA

Present: S. Sultana, AJS

     SDJM(S), Tinsukia

GR CASE NO. 1921/2013

U/S 457/380/411 OF IPC

State of Assam

Vs

    Akbar Ali   …….... ACCUSED

Advocate for prosecution: Learned Banti Hazarika

Advocate for defence: Learned R.R. Borkataky

Charge framed on: 01-12-2016

Date of Evidence: 31-12-2016, 01-09-2017, 17-04-2018 

Date of Argument: 30-05-19

Date of Judgment: 30-05-19

JUDGMENT

1. The prosecution case succinctly is that informant on 09.11.2013

lodged an ejahar stating that on 08.11.2013 at night his laptop

backpack  along  with  laptop,  Model  No.HP  Pavillion  DV-6,  his

Internship  Certificates,  class-X  and  XII  marksheets,  school

leaving  certifciates,  sports  achievement  certificates,  some

books, a wallet containing a sum of Rs.2000/-, ATM card, Pass

Book, specs of his father, keys of his paying guest house in Pune

and also the key of his cupboard, all the certificates in original as

well as xerox copies kept inside the bag, an Airtel Dongle with a

sim-card of Airtel inside it with the number +918119854059, a
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MTS dongle which was closed and a Tata Photon Plus dongle with

the  number  9225530451,  which  informant  used  in  Pune

alongwith  the  mobile  of  his  aunt  with  the  Model  No.E-1081

(Samsung),  IMEI  No.359595045009913,  BSNL  sim  with  the

number +919435528481 along with the charger was stolen. 

       Thus, the above facts and circumstances led to the filing of

the instant complaint and set the prosecution case in motion.

2. Based on the ejahar, Tinsukia P.S Case No.841/13 u/s 457/380

IPC  was  registered.  After  completion  of  investigation,

Investigating  Officer  submitted  charge-sheet  against  accused

person Ankur Bora @ Biplab, Amar Roy, Md. Sabir Hussain and

Md. Akbar Ali u/s 457/380/411 of IPC for their prosecution under

the aforesaid sections of law.

3. Vide order dated 01.12.16, case against accused Amar Roy and

Md. Sabir Hussain has been filed. Vide order dated 17.01.19 case

against accused Ankur Bora @ Biplab has been filed. The original

case proceeded against accused Akbar Ali.

4. Relevant copies of documents were furnished to accused Akbar

Ali as per provision of law. Charge u/s 457/380/411 of IPC was

framed, read over and explained to the accused person to which

he pleaded not guilty and claimed to be tried.

5. In this instant case, 5 (five) prosecution witnesses (hereinafter

referred  to  as  PWs)  were  summoned,  examined-in-chief  and

cross examined by defence except for PW2, PW3 and PW5.

6. Statement of defence u/s 313 CrPC has been recorded. Accused

has reiterated that he is innocent. Defence did not tender any

evidence in its support.

7. I have heard arguments advanced by both sides, with each side

trying to establish its stand. I have also perused the entire case

record.

PONTS FOR DETERMINATION:

8. The points of determinations are as follows:-
(i) Whether  accused  person  on  08.11.2013   at  night  at

Godhapukhuri  Road,  Tinsukia  had  committed  lurking
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house  trespass  by  night  by  entering  the  house  of  the

informant Sri Atipra Aich after sunset and before sunrise

by  taking  measurement  to  conceal  entry  of  accused

therein with intent to commit theft and thereby committed

an offence u/s 457 IPC ?

(ii) Whether  accused  person  on  the  same  date,  time  and

place, committed theft of a laptop, documents, ATM card,

passbook,  keys  etc.  from  the  dwelling  house  of  the

informant  Sri  Atipra  Aich  and  thereby  committed  an

offence u/s 380 IPC ?

(iii) Whether accused person on 12.11.2013 at about 2:00PM

at Rajanagar, Dhekiajuri was found in possession of stolen

laptop  retained  by  accused  knowingly  and  thereby

committed an offence u/s 411 IPC ?

REASONS, DISCUSSIONS & DECISIONS THEREOF:

9. For arriving at a conclusion, I have gone through the evidence of

the PW.

PW1/Informant-Atipra Aich  has deposed in his evidence that

he does not know the accused person. The incident took place in

the month of November, 2013. PW1 deposed that one day in the

night he found his laptop bag missing from his house. The bag

contained ATM card,  passbook,  Laptop,  3 nos.  of  Dongle,Cash

Rs.2000/-,  original  certificates,  pencil  box  and  one  mobile

inserted with SIM card. The mobile had the mobile tracker facility

on. PW1 further deposed that on that day itself in the night as a

new SIM was inserted in the said mobile a message came on the

mobile of his uncle. Thereafter they called on the mobile which

was received by a lady and stated that she was talking from

Hijuguri. On the next day, informant filed the ejahar.

In his cross examination, PW1 has deposed that  he could

not say as to from whom and how the Material Ext-1 and 2 which

are the laptop and bag were recovered by the police. PW1 had
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not  submitted  any  document  in  proof  of  his  ownership  of

Material Ext-1 and 2.

In rest of the evidence, PW1 has denied the suggestions

put by the defence.

PW2 Arup Aich has deposed in his evidence that informant is

his  son.  PW2  deposed  that  he  does  not  know  the  accused

person. The incident took place on 8th  day of November, 2013.

PW2 also  deposed that  one  day  in  the night  PW2 found his

laptop  bag  missing  from  his  house.  The  bag  contained  one

mobile inserted with SIM card in which the mobile tracker facility

on. On that day itself in the night as a new SIM was inserted in

the  said  mobile  a  message came on  another  mobile  of  their

house. The bag also had 3 nos. of Dongle, passbook, ATM card

and cash amount of Rs.2000/- and the original certificate of his

son. On the next date they filed the ejahar. PW2 also deposed

that  after  about  2/3  days  his  laptop  bag and the  laptop  was

recovered by police, police called them to the police station and

they identified their article. The laptop was given in their zimma.

Cross examination of PW2 has been declined by defence.

PW3  Animesh  Aich has  deposed  in  his  evidence  that  the

informant of this case is his nephew. PW3 does not know the

accused person. The incident took place on 8th day of November,

2013. One day in the night PW3 found his laptop bag missing

from his house. The bag contained one mobile inserted with SIM

card in which the mobile tracker facility on. On that day itself in

the  night  as  a  new  SIM  was  inserted  in  the  said  mobile  a

message came on another mobile of their house. The bag also

had 3 nos. of Dongle, passbook , ATM card and cash amount of

Rs.2000/- and the original certificate of his son. On the next date

they filed the ejahar.  After about 2/3 days her laptop and the

laptop was recovered by police. Police called them to the police

station and they identified their article. The laptop was given in

their zimma.

     Cross examination of PW3 has been declined by defence.
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PW4 Dinesh Koya has deposed in his evidence that he knows

the informant of this case. PW4 deposed that he knows Ankur

Borah but does not know the other accused persons. PW4 also

deposed that the incident took place in the year 2010 but he

does not remember the date. PW4 further deposed that one day

police had visited the house of Ankur Borah at Hukan pukhuri

and took his signature on a paper while he was going to home

from his workplace. PW4 deposed that he saw that one bag and

mobile was recovered from the house of Ankur Borah and the

same was seized by the police. Mobile charger was also there.

       In his cross examination, PW4 has deposed that he had seen

the articles in the house of Ankur Borah at 15 No. Line Hukan

pukhuri. Hukanpukhuri is about 8km away from Tinsukia and is

situated between Tinsukia and Makum.

PW5 Pradip Kr.  Guha has  deposed in  his  evidence  that  he

knows the informant and does not know accused Ankur Bora and

Akbar Ali. PW5 deposed that he has heard that a theft occurred

in the house of informant from his wife. However, PW5 does not

know anything about the incident.

     Cross examination of PW5 has been declined by defence.

10.On perusal of evidence on record, it is found that there is no eye

witness  to  the  incident.  None of  the  Pws  including  informant

himself  had  seen  accused  Akbar  Ali  stealing  the  articles  of

informant.  There  is  nothing  on  record  that  warrants  the

convction of accused named Akbar Ali.

11.I find nothing incriminating from the evidence on record to base

conviction of the accused person.

12.It has been held in Rang Bahadur Singh Vs. State of UP, AIR

2000 SC 1209 that the time-tested rule is that acquittal of a

guilty should be preferred to conviction of an innocent person.

Unless  the  prosecution  establishes  the  guilt  of  the  accused

beyond reasonable doubt, a conviction cannot be passed on the

accused.
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13.In the result, accused Akbar Ali is acquitted from the charges u/s

457/380/411 of IPC levelled against him and he is set at liberty

forthwith.

14.Bail  bond furnished on her  behalf  shall  remain in  force  for  a

period of six months.

15.Given under my hand and seal of this Court on this 30th day of

May, 2019.

16.Case is disposed off hereby on contest.
                                                                                                   

                                                                        

         (Salma Sultana)
 Sub-Divisional Judicial Magistrate (S), 

                                                              Tinsukia, Assam
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ORDER

30.05.2019: Accused Akbar Ali present.

Judgment  is  ready  and  has  been  delivered  and

pronounced in open Court.

Accused  Akbar Ali acquitted from the charges u/s

457/380/411 of IPC levelled against him and he is set at

liberty forthwith.

Bail bond furnished on his  behalf shall  remain in

force for a period of six months.

Given under my hand and seal of this Court on this

30th day of May, 2019.

Case is disposed off hereby on contest.

 

                                                                        (Salma Sultana)
 Sub-Divisional Judicial Magistrate(S), 

                                                             Tinsukia, Assam
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APPENDIX

1.     PROSECUTION EXHIBIT:
          Ext.1- Ejahar

Ext.2- Seizure list

Material Ext-1: Laptop
Material Ext-2: Bag

2.     DEFENCE EXHIBITS: 
 None

3.     PROSECUTION WITNESS:
          PW1- Atipra Aich

PW2- Arup Aich
PW3- Animesh Aich
PW4- Dinesh Koya
PW5-Pradip Kr. Guha

4.     DEFENCE WITNESS:
      None 
                                                                                  

                                                                       (Salma Sultana)
   Sub-Divisional Judicial Magistrate(S), 

                                                             Tinsukia, Assam


