
10

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR) 

  TINSUKIA

Present: S. Sultana, AJS

     SDJM(S), Tinsukia

GR CASE NO. 2190/2017

U/S 448/323/294/506/34 IPC

State of Assam

Vs

 Raja Dutta

                                  Smti. Pinky Dutta @ Pinky Paul

                                                      …….... ACCUSED

Advocate for prosecution: Learned Banti Hazarika

Advocate for defence: Learned B.Sharma

Offences Explained on: 27-06-18

Date of Evidence: 07-08-18, 09-11-18, 06-12-18, 
                              25-02-19, 11-03-19

Date of Argument: 30-04-19

Date of Judgment: 14-05-19

JUDGMENT

1. The prosecution case succinctly is that informant on  20-10-

2017 lodged an ejahar stating that on 19-10-2017 at about

11:00 p.m., while informant was at his residence along with

his family members, all of a sudden accused Sri Raja Dutta

and his sister Smti. Pinky Dutta entered into their room and

assaulted  informant  badly  in  presence  of  his  wife  and

children.  Due to said sudden attack,  informant got  scared.
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Accused  persons  also  assaulted  informant's  wife  and

threatened them. 
Thus, the above facts and circumstances led to the filing

of  the  instant  complaint  and  set  the  prosecution  case  in

motion.
2. Based  on  the  ejahar,  Tinsukia  P.S.  Case  No.  1306/17  u/s

448/323/506/34  IPC  was  registered.  After  completion  of

investigation,  Investigating  Officer  submitted  charge-sheet

against accused persons namely Raja Dutta and Smti. Pinky

Dutta u/s 448/294/323/506/34 IPC for their prosecution under

the aforesaid sections of law.
3. Relevant  copies  of  documents  were  furnished  to  above

mentioned accused persons as per provision of law. Offences

u/s  448/294/323/506/34  IPC  were  explained  to  accused

persons  to  which  accused  persons  pleaded  not  guilty  and

claimed to be tried.
4. In  this  instant  case,  5  (five)  prosecution  witnesses

(hereinafter referred to as PWs) have been examined-in-chief

and cross examined by defence.
5. Statement  of  defence  u/s  313  CrPC  has  been  recorded  in

which accused have reiterated that they are innocent and not

guilty. Defence did not tender any evidence in its support. I

have heard argument advanced by both sides. I  have also

perused the entire case record.

POINTS FOR DETERMINATION:

6. The points of determinations are as follows:-

i. Whether  accused  persons  in  furtherance  of  their

common  intention  on  19-10-17  at  about  11:00pm

uttered any obscene word in or near any public place

against  the  informant  and  thereby  committed  an

offence u/s 294/34 IPC?
ii. Whether accused persons on on same day, time and

place voluntarily caused hurt to the informant and his

wife  and  thereby  committed  an  offence  u/s  323  /

34IPC ?
iii. Whether  accused  persons  in  furtherance  of  their

common intention  on  19-10-17  at  around  11:00  pm
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entered  the  house  of  the  informant  unlawfully  and

thereby committed an offence u/s 448/34 IPC?
iv. Whether  accused  persons  in  furtherance  of  their

common  intention  on  same  day  and  time  caused

criminal  intimidation  to  the  informant  and  thereby

committed an offence u/s 506/34 IPC?

REASONS, DISCUSSIONS & DECISIONS THEREOF:

7. To arrive at a conclusion, I have gone through the evidence of all

the PWs one after another.

PW1/Informant Ashok Sen has deposed in his evidence that 

he knows the accused Raja Dutta and Pinky Dutta who are his 

neighbours. PW1 also deposed that on 19.10.17 at 11pm he was 

at home when the incident occurred. Accused Raja Dutta and  

Pinky Dutta entered in the house of PW1 and were pushing him 

and accused Raja Dutta threatened to kill him. Accused persons 

left the place, next day PW1 lodged ejahar. PW1 also deposed 

that Rumi Sen saw accused Raja Dutta threatening to kill him.

                 In his cross examination, PW1 has deposed that  an

advocate  wrote  and  typed  Ext-1  which  is  the  ejahar  but  his

name is not mentioned  in  Ext-1  and  PW1  has  forgotten  his

name.  PW1 did  not  approach  the  advocate  who typed Ext-1.

PW1 just signed Ext-1. There is no mention in Ext-1 that it has

been written as per direction of PW1. Brother of PW1 Pradip

Sen brought Ext.1 to him for signing it. PW1 has deposed that

there is no mention of accused pushing PW1 in Ext.1 after Ext.1

being read over and explained to PW1 as PW1 does not know

English. PW1 also deposed that he stays in a joint family with his

brothers, their wives and children. At the time of incident Rumi

Sen, Swapna Sen, Suman Sen, Golu Sen, Akash were present.

The night  of  incident  was  Kali  Puja.  PW1 deposed that   Raja

Dutta stays in front of their house and  one leg of Raja Dutta is

not in good condition, he cannot walk with that leg. PW1 further

deposed that he, his children Subham and Akash were bursting

crackers on road. If administration banned bursting of crackers

after  10pm,  PW1  does  not   know.  Accused  Pinky  Dutta  was
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married at the time of incident.  Raja Dutta's old parents stay

with him. PW1 also deposed that father of accused Raja Dutta is

ill and aged. PW1 drinks alcohol sometimes. Police did not get

PW1  medically  examined.  Brother  of  PW1 Babul  Sen  is  BJP's

(Tinsukia) Town Mandal Chairman. The lane of PW1's house is

thickly populated.  PW1 does not  know if  his neighbours were

made witness in this case.
In rest of the evidence, PW1 has denied the suggestions    

put by the defence.

          PW2 Babul Sen has deposed in his evidence that he knows the

complainant and  the accused persons. PW2 also deposed that 

informant is his younger brother. In the  year 2017, at the time 

of Kali Puja the case was lodged. PW2 deposed that he was not 

at home at the time of incident and when he returned home at 

12am, he heard from informant that accused Raja Dutta and  

Pinky Dutta came to their house and threatened the informant 

that they would beat up the informant. PW2 further deposed that

they did not have any dispute with accused persons  prior  to  

this incident. PW2 deposed that thereafter his brother  lodged 

this case. Police examined PW2.

In his cross examination, PW2 has deposed that he was  

not  present  when  the  incident  occurred.  PW2  deposed  that  

they  stay  in  joint  family,  in  same  house,  they  are  four  

brothers,  3  brothers  are  married  and  they  are  staying  

together with their mother. The lane of their house is called Kali 

Babu Lane. S.K. Dey Nursing Home is situated 50 feet away from

their house and their lane is 12 feet wide, and is 100 meter  

in length. Their residence is in a highly populated area. There  

are five rooms in their house and they all stay in the five rooms. 

The  rooms  are  interconnected.  PW2  deposed  that  he  is  

President  of  BJP  Mandal  Samiti.  PW2  went  to  police  station  

after  the incident  with  his  brother  to  file  the ejahar  and his  

brother Ashok Sen lodged the ejahar but PW2 does not know  

who had written the ejahar as per direction of his brother. PW2 

has deposed that his brother stays in the last room situated in 
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their  house.   Police  examined  PW2  on  next  day  of  the  

incident.  Police  also  visited  their  house.  Accused  are  

neighbours  of  PW2  and  their  house  is  adjacent  to  his  

house.PW2 does betel  nut  business and his  younger brother  

has  a  Bolero  Pick  Up  Van.  The   Bolero  Pick  Up  Van  earlier  

sometimes  used  to  be  parked  in  front  of  their  house.  Their  

house  is  situated  at  left  side,  at  the  end  of  their  land  and  

accused has his house on right  side at the end of PW2's land. 

Their vehicle is a commercial van. 

   In rest of the evidence, PW2 has denied the suggestions  put 

by the defence.

          PW3 Swapna Sen has deposed in her  evidence that she  

knows  the  informant  and  the  accused  persons.  Informant  is  

brother in law of PW3. PW3 has deposed that the incident took 

place in the year 2017 at the time of Kali Puja at around 11pm. 

PW3 was sleeping at that time when the incident  took place.  

PW3 came out of her room and found that accused Pinky Dutta 

was fighting with informant inside their house and accused Raja 

Dutta was standing outside their house and fighting. Thereafter 

PW3 went back to her her room.

In  her  cross  examination,  PW3  has  denied  the  

suggestions   put by the defence.

         PW4 Rumi Sen has deposed in her evidence that she knows the

informant and the accused persons. Informant is her husband.  

PW4 has deposed that the incident took place in the year 2017 

at the time of Kali Puja at around 11pm. PW4 was in her room 

when the incident took place.  Accused Raja Dutta and Pinky  

Dutta came inside their room and threatened her husband that 

they would  kill  her  husband.  The  reason  for  this  fight  was  

that the children of their house were bursting crackers. PW4  

deposed that she cannot say anything more as she fell asleep 

thereafter.

In  her  cross  examination,  PW4  has  deposed  that  

informant is  her  husband and they have four rooms in  their  

house. PW4 deposed that she and her husband stay in the last 
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room of their house. One has to enter through the front door  

of  her  house  to  reach  their  room.  Entire  family  of  PW4 have

four children. The children  were  bursting  crackers  at  

10:00pm. Accused Raja Dutta's father is  an ill  person. Police  

did  not examine PW4.
           In rest of the evidence, PW4 has denied the suggestions 

put by the defence.

        PW5/I.O. Haren Baruah has deposed in his evidence that on 

20.10.17  he  was  posted  in  Tinsukia  P.S.  as  ASI.   PW5  also  

deposed  that  an  ejahar  was  received  from informant  Ashok  

Sen  which  was  registered  as  Tinsukia  P.S.  Case  No.1306/17  

and he was entrusted with the investigation on 20.10.17. PW5 

on  being  entrusted  with  the  investigation,  examined  the  

informant in Tinsukia P.S. itself on 20.10.17 and proceeded to  

the place of occurrece (P.O.) on 20.10.17 itself and prepared the

sketch map. PW5  examined  the  witnesses  in  P.O.  itself  and  

informed the accused persons to apear in police station (P.S.)  

and they appeared before him in P.S. accordingly. PW5 recorded 

the statements of accused persons and they were allowed to go 

on bail. Thereafter on finding sufficient incriminating materials, 

PW5 submitted charge sheet u/s 448/294/323/506/34 IPC. 

In his cross examination, PW5 has deposed that it has not 

been mentioned in the ejahar as to who typed it and he has not 

enquired as to who typed the ejahar. On the day of incident, it 

was  Kali  Puja.The  dispute  between  informant  and  accused  

person arose for bursting crackers at 11PM at night.  Bursting of  

crackers  after  10  PM  has  been  restrained  by  Hon'ble  

Supreme  Court  and  District  Administration.  PW5  has  not  

recorded the statement of the children of informant.The place of 

occurrence is a thickly populated area. There exists houses of  

people  on  both  sides  of  the  road  where  the  informant  and  

accused  persons  reside.  The  houses  of  informant  and  his  

brothers  are  situated  within  the  same  compound.  A,B,C,D  

mentioned in the sketch map (Ext.2) are rooms and not separate

houses. PW5 has not mentioned the neighbours of the informant 

in the sketch map (Ext.2). PW5 has not examined  Pradip Sen.
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In rest of the evidence, PW5 has denied the suggestions

put by the defence.

7. On perusal of the evidence on record it is found that none of the 

PWs have deposed as to what obscene words accused has used 

against them. As such, prosecution could not establish the case 

u/s 294 IPC.

Although PW1  has deposed that accused Raja Dutta threatened 

to kill him and PW Rumi Sen saw the same, PW4 Rumi Sen has 

deposed in her evidence that both accused Raja Dutta and Pinky 

Dutta  came  inside  their  room  and  threatened  her  

husband/informant they would kill him. This raises are doubt on 

the prosecution story. PW3 Swapna Sen who was present at the 

time of incident did not depose anything in this regard and PW2 

Babul Sen was not present at the time of incident.

Prosecution could not prove charges u/s 506 IPC against the  

accused persons.

For offence u/s 448/323/34IPC, I have found discrepancies in the 

prosecution evidence.
 

While PW1 has deposed that on the night of incident, accused 

persons Raja Dutta and Pinky Dutta entered his house and they 

were pushing him  and his wife Rumi Sen saw accused persons 

pushing him, however in her evidence, PW4 Rumi Sen did not  

depose that accused persons pushed her husband/PW1. PW1  

also deposed that PW1 had stated in the ejahar that accused  

persons assaulted his wife but nor in his evidence or evidence of

PW4/his  wife it  has been deposed that  accused persons had  

assaulted PW4. Also PW3 Swapna Sen has deposed that at the 

time of incident she saw only accused Pinky Dutta fighting with 

informant while accused Raja Dutta was standing outside their  

house and fighting.

The discrepancies in the evidence of the Pws raises a doubt on 

the prosecution case.  There is  also no medical  report  in  this  

case. In my  considered opinion, accused persons cannot be  

convicted based on the evidence on record.
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8.      It has been held in Rang Bahadur Singh Vs. State of UP, AIR 

2000 SC 1209 that the time-tested rule is that acquittal of a  

guilty should be preferred to conviction of an innocent person.  

Unless  the  prosecution  establishes  the  guilt  of  the  accused  

beyond reasonable doubt, a conviction cannot be passed on the 

accused.

9. In light of the discussions made above, the inevitable conclusion,

therefore  is  that  prosecution  has  failed  to  bring  home  the  

charges  levelled  against  the  accused  beyond  the  pale  of  

reasonable doubt and accordingly, accused persons are entitled 

to acquittal.
10.  In the result, accused Raja Dutta and Pinky Dutta @ Paul are  

acquitted  from  charges  u/s  448/294/323/506/34  IPC  levelled  

against them and they are set at liberty forthwith.

11. Bail bonds furnished on their behalf shall remain in force for a 

period of six months.

12. Given under my hand and seal of this Court on this the 14 th  day 

of May, 2019.
13. Case is disposed off hereby on contest.

                                                                                         

                                                                    (Salma Sultana)
 Sub-Divisional Judicial Magistrate (S), 

                                                      Tinsukia, Assam
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ORDER

Accused Raja Dutta and Pinky Dutta @ Paul are present.

Judgment is  ready and has been delivered and pronounced in open

Court.

Accused Raja Dutta and Pinky Dutta @ Paul are acquitted from charges

u/s 294/323/448/506/34 IPC levelled against them and they are set at

liberty forthwith.

Bail bonds furnished on their behalf shall remain in force for a period of

six months.

Given under my hand and seal of this Court on this the 14 th  day of

May, 2019.

Case is disposed off hereby on contest.

                                                                                                   

                                                                    (Salma Sultana)
 Sub-Divisional Judicial Magistrate (S), 

                                                      Tinsukia, Assam
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APPENDIX

1.     PROSECUTION EXHIBIT:
Ext.1-Ejahar
Ext.2-Sketch map
Ext.3-Charge Sheet

2.     DEFENCE EXHIBITS: 

None

3.     PROSECUTION WITNESS:
PW1- Ashok Sen
PW2 – Babul Sen
PW3-  Swapna Sen
PW4-  Rumi Sen 
PW5-  Haren Baruah
 

4.     DEFENCE WITNESS:
None

                                                                                  

                                                                     (Salma Sultana)
   Sub-Divisional Judicial Magistrate(S), 

                                                        Tinsukia, Assam


