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      IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR) 

  TINSUKIA

Present: S. Sultana, AJS

     SDJM(S), Tinsukia

GR CASE NO. 2243/2017

U/S 341/324 IPC

     State of Assam

Vs

Tarun Baruah @ Bhai

                                                      …….... ACCUSED

Advocate for prosecution: Learned Banti Hazarika

Advocate for defence: Learned D. Borah

Charge framed on: 02-06-18

Date of Evidence: 23-07-18, 29-08-18,26-11-18,21-01-19

Date of Argument: 10-04-19, 24-04-19

Date of Judgment: 08-05-19

JUDGMENT

1. The prosecution case succinctly is  that informant on 29.10.17

lodged an ejahar stating that on the same day itself at  around

10:30 pm  while informant's younger brother namely Ajit Phukan

went to enjoy 'Bhaona' programme along with his niece, he was

assaulted by accused Tarun Baruah @ Bhai with a sword in his

head when victim took his  niece  for  urinating,  as  a  result  of

which informant's brother sustained grievous injury.
Thus, the above facts and circumstances led to the filing

of the instant complaint and set the prosecution case in motion.
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2. Based on the ejahar, Tinsukia P.S Case No. 1338/17 u/s 341/326

IPC  was  registered.  After  completion  of  investigation,

Investigating  Officer  submitted  charge-sheet  against  accused

Tarun Baruah @ Bhai u/s 341/324 IPC for his prosecution under

the aforesaid sections of law.
3. Relevant  copies  of  documents  were  furnished  to  above

mentioned accused persons as per provision of law. Charge u/s

341/324 IPC were framed, read over and explained to accused to

which  accused  person  pleaded  not  guilty  and  claimed  to  be

tried.
4. In this  instant case,  6 (six)  prosecution witnesses (hereinafter

referred  to  as  PWs)  have  been  examined-in-chief,  cross

examined by defence. 
5. Statement of defence u/s 313 CrPC has been recorded in which

accused  has  reiterated  that  he  is  innocent  and  not  guilty.

Defence did not tender any evidence in its support. I have heard

argument advanced by both sides. I have also perused the entire

case record.

POINTS FOR DETERMINATION:

6. The points of determinations are as follows:-
(i) Whether accused person on 29.10.17 at around 10:30pm

voluntarily obstructed the informant's brother/victim and

prevented him from proceeding and wrongfully restrained

him and thereby committed an offence u/s 341 IPC?
(ii) Whether accused person on 29-10-17 at around 10:30 pm

voluntarily caused hurt to the informant's brother/victim

by dangerous weapon on his head and thereby committed

an offence u/s 324 IPC?

 REASONS, DISCUSSIONS &DECISIONS THEREOF:

7. To arrive at a conclusion, I have gone through the evidence on

record thoroughly one by one. 
8. PW1/Informant Ranjit Phukan has deposed in his evidence

that he knows  accused Tarun Baruah and victim is his brother.

PW1 also deposed that on 29.10.17, he was watching 'Bhaona' in

Tinsukia Thermal  Colony.  PW1 deposed that his  brother/victim

was hit with a sword by accused on his head near the location of

'Bhaona' when victim went along with their niece for urinating
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her.  PW1 was watching 'Bhaona' at that time and heard a hue

and cry, he rushed to the place and found his brother/victim to

be soaked in blood and  was bleeding from his head. PW1 has

further deposed that he took his brother first to R.C. Memorial

Hospital but they did not admit him there, hence he was taken to

Tinsukia Civil  Hospital. Thereafter, PW1 went to police station.

Victim was kept in Tinsukia Civil Hospital in the company of his

friends. PW1 lodged the ejahar. PW1 also deposed that he heard

about  accused  hitting  victim  with  sword  from  nearby  village

people.
In his cross examination, PW1 has deposed that on the

day of incident, there was a huge gathering as people came to

watch  'Bhaona'.  PW1  heard  about  the  incident  from  Binod

Konwar and Jitu Gogoi. PW1 could not say what sort of clothes

his brother was wearing on the day of incident.
In rest of the evidence, PW1 has denied the suggestions

put by the defence.

PW2 Ajit Phukan  has deposed in his evidence that he

knows  accused  Tarun  Baruah.  Informant   is   elder  brother  of

PW2. PW2 also deposed that he went to watch 'Bhaona'  near

Tinsukia  Thermal  Colony  and  ten  minutes  after  watching  the

'Bhaona'  he  took  his  little  niece  to  the  backside  of  'Bhaona'

location as she wanted to urinate, and while returning accused

hit him with an iron item on his head. PW2 has further deposed

that he could not say what weapon it was but it was made up of

iron. At 10:30-11pm the incident occurred. PW2 was brought to

Tinsukia Civil Hospital. PW2 does not know why accused hit him

and they never had any bad relations or fight. PW2 also deposed

that his head was stiched and he came to police station where

his brother lodged ejahar on the same night of incident. Police

examined PW2.
In  his  cross  examination,  PW2  has  deposed  that   the

incident  occurred  at  a  distance  of  30  metres  from the  place

where the 'Bhaona' was held. The 'Bhaona' was held in outside

area and it was not properly lighted.
In rest of the evidence PW2 has denied the suggestions

put by the defence.
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PW3 Girin Pator  has deposed in his evidence that he

knows the accused but he does not know his name. PW3 knows

the informant and the victim. Informant and victim belong to the

same village  of  PW3.  PW3 has  deposed that  on  29.10.17,  at

around 10:30pm the incident occurred at Tinsukia Thermal gate

where  the  'Bhaona'  was  held.PW3  also  deposed  that  he  saw

accused hitting the victim on his head with a sword but he does

not know why accused hit the victim. PW3 also deposed that he

held  the  victim  immediately  after  he  was  hit  and  rang  the

informant.  PW3 along with informant and other village people

took the victim to R.C. Memorial but they did not admit him. PW3

has further deposed that thereafter victim was taken to Tinsukia

Hospital. Informant went to police station to lodge the case in

the  night  of  incident  itself  but  victim  did  not  accompany

informant  to  the police  station.  If  later,  victim went  to  police

station, PW3 could not say.
In  his  cross  examination,  PW3  has  deposed  that  the

'Bhaona'  was  held  in  a  location  which  had  pandal  and  was

covered by tent. PW3 went alone to watch the 'Bhaona' and he

could not say who enacted what role in the 'Bhaona' nor can he

name  the  'Bhaona'.  PW3  also  deposed  that  the  incident

occcurred at distance of 10 metres from the place of 'Bhaona'

but he did not notice when victim came out of the 'Bhaona' as he

did not accompany the victim. PW3 deposed that he was not

examined by I/O. PW3 also deposed that Police did not ask PW3

anything  nor  he  stated  anything  before  police  on  his  own

regarding the incident. PW3 has further deposed that he could

not say what the victim was wearing on the day of incident but

he had a 'gamucha' around his neck. PW3 could not say if the

clothes of victim were seized by police or if the gamucha was

soaked in blood. PW3 knows victim from his childhood.
In rest of the evidence, PW3 has denied the suggestions

put by the defence.

PW4 Jitu  Gogoi  has  deposed  in  his  evidence  that  he

knows the accused and the informant and he also knows the

victim Ajit Phukan. PW4 also deposed that the incident occurred
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on 29.10.17 at around 10:30pm at Thermal, Tinsukia and he was

near the victim watching 'Bhaona' and he saw accused hitting

the victim with sharp weapon on his head but he does not know

why victim was hit by accused. PW4 further deposed that victim

fell  down  and PW4 caught  him and thereafter  PW1/informant

Ranjit Phukan was informed and the victim was taken to Tinsukia

Civil  Hospital.  Thereafter,  they went  to  police  station and the

ejahar  was  lodged.  Again  victim  was  taken  to  Tinsukia  Civil

Hospital from police station. PW4 was examined by police in the

police station.
In his cross examination, PW4 has deposed that on the

night  of  incident,  there  were  other  people  as  well  who  were

watching 'Bhaona'. PW4 also deposed that victim is his childhood

friend.
In rest of the evidence PW4 has denied the suggestions

put by the defence.

PW5 Nirud  Kr.  Borah  who is  the  medical  officer  has

deposed  in  his  evidence  that  on  28.10.17  he  was  posted  in

Tinsukia  Civil  Hospital  as  Senior  Medical  Officer.  PW5  also

deposed  that  he  has  examined  Ajit  Phukan  on  that  day  and

found an injury caused by sharp weapon and simple in nature. 

In his cross examination, PW5 has deposed that victim Ajit

Phukan was examined on 28.10.17 at 11:30pm. Within six hours

an injury can be sustained. The injury found on victim may be

caused by falling on sharp object.  The injury found on victim

may have been caused on 28.10.17 itself but six hours prior to

11:30pm. Police on requisition collected the medical report.

PW6 Pratap Gogoi who is the Investigating Officer

has deposed in his evidence that on 29.10.17 he was posted in

Tinsukia Police Station and on that day informant Ranjit Phukan

lodged an ejahar. PW6 also deposed that the case was registered

and he was entrusted with the responsibility of investigation. On

29.10.17 at 1:00AM,  the ejahar was lodged and he proceeded to

the place of occurrence at 8:00AM, PW6 also deposed that  he

examined the complainant at the place of occurrence which is

Lohari Kachari Gaon, also known as Thermal gate. PW6 deposed
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that victim namely Ajit Phukan was already medically examined

by his family before his arrival on 28.10.17 at about 11:30PM.

Thereafter, the ejahar was lodged and PW6 prepared the sketch

map. PW6 has further deposed that he examined the victim and

proceeded to Tinsukia Civil  Hospital  and collected the medical

report.  Accused was already present in Tinsukia Police Station

(P.S.) on 29.10.17 as he was brought to P.S. by Patrolling party in

the night of incident itself. Accused was interrogated in P.S. On

finding  sufficient  incriminating  materials  against  the  accused,

accused was arrested in P.S. However accused was allowed to go

on bail. Thereafter, PW6 submitted charge sheet against accused

Tarun Baruah @ Bhai u/s 341/324 of IPC. 
In his cross examination, PW6 has deposed that he did not

record  the  statment  of  members  of  patrolling  party  who  had

caught  the  accused  and  brought  him  to  police  station  on

29.10.17. PW6 did not submit any requisition while collecting the

medical report or do he has mentioned anything about it. The

place of occurrence  has been shown to PW6 by the complainant.

PW6 did not find any blood stain at place of occurrence. PW6 did

not  find  or  recover  any  sharp  weapon  in  course  of  his

investigation in connection with this case. PW Jitu Gogoi did not

state before PW6 that he saw accused hitting the victim with the

sharp  weapon  on  his  head.  The  place  of  occurrence  is  a

residential  area  and  for  holding  any  public  function  prior  to

permission of Deputy Commissioner is required. PW6 does not

know who were the police officials deputed on duty in the night

of incident near the  place of occurrence.
In rest of the evidence PW6 has denied the suggestions

put by the defence.

9. This instant case is u/s 341/324 IPC. 
The main ingredients to attract to section 324 are as follows:
1. Accused must voluntarily caused hurt to the victim.
2. The hurt must be caused by a deangerous weapon or means.

The main ingredients to attract to section 341 are as follows:
1. Accused obstructed the victim.
2. He did it voluntarily.
3. It prevented the victim from proceeding in certain direction in

which he had right to proceed.
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PW2 Ajit Phukan who is the victim  has deposed in his evidence

that on 29.10.17 when he went to watch 'Bhaona' near Tinsukia

Thermal Colony and ten minutes after watching the 'Bhaona' he

took his little niece to the backside of 'Bhaona' location as she

wanted to urinate, and while returning accused hit him with an

iron item on his head at around 10:30-11pm. PW2 has deposed

that he could not say what weapon it was but it was made up of

iron. 

PW3  Girin  Pator  and  PW4  Jitu  Gogoi  have  deposed  in  their

evidence  that  the  incident  occurred  on  29.10.17  at  around

10:30pm when they saw accused hitting PW2/victim with a sharp

weapon on his head. 

It appears from perusal of the evidence on record that PW3 Girin

and  PW4 Jitu  Gogoi  were  present  at  the  place  of  occurrence

when the incident occurred.

However,  the  medical  report  which  is  exhibited  as  Ext-2  and

evidence of PW5 /medical  report of Nirud Kr.  Borah show that

victim was examined on 28.10.17 at 11:30pm.

I.O./PW6 has deposed in his evidence that victim Ajit Phukan was

already examined by his family before his arrival on 28.10.17 at

about 11:30pm. 

The date of incident and the medical report and evidence of PW5

/ medical officer  and PW6/Investigating Officer creates a doubt

on  the  prosecution  case  as  victim  was  examined  medically

before the alleged incident occurred.

Also Investigating Officer has deposed in his evidence that PW

Jitu Gogoi did not state before PW6 that he saw accused hitting

the victim with the sharp weapon on his head.

PW3 Girin Pator has also deposed in his evidence that he has not

been examined by Investigating Officer.

The  evidence  on  record  does  not  prove  guilt  of  the  accused

person beyond all reasonable doubts.
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The date of incident, the date of examination of victim prior to

the incident and discrepancy of statement of vital witness Jitu

Gogoi before I.O. and his evidence in examination in chief  raises

doubt. 
 
In my considered opinion, accused deserves benefit of doubt.

10.In State of U.P. Vs Ram Veer Singh and Another (2007 (6)

Supreme 164, it has been held by the Hob’ble Apex Court that

the golden thread which runs through the web of administration

of justice in criminal cases is that if two view are possible on the

evidence adduced in the case, one pointing to the guilt of the

accused  and  the  other  to  his  innocence,  the  view  which  is

favourable to the accused should be adopted. The paramount

consideration of the Court is to ensure that miscarriage of justice

is  prevented.  A  miscarriage  of  justice  which  may  arise  from

acquittal of the guilty is no less than from the conviction of an

innocent.
11.In light of the discussions made above, accused is given benefit

of doubt.
12.In the result,  accused Tarun Baruah @ Bhai is  acquitted from

charges u/s 341/324 IPC levelled against him and he is set at

liberty forthwith.
13.Bail  bonds furnished on his behalf  shall  remain in force for a

period of six months.
14.Given under my hand and seal of this Court on this the 8th day of

May, 2019.        

        
15.Case is disposed off hereby on contest.

                                                                         (Salma Sultana)
 Sub-Divisional Judicial Magistrate, 

                                                              Tinsukia, Assam



9

ORDER

Accused Tarun Baruah @ Bhai is present.

Judgment is  ready and has been delivered and pronounced in open

Court.

Accused Tarun Baruah @ Bhai is acquitted from charges u/s 341/324

IPC levelled against him and he is set at liberty forthwith.

Bail bonds furnished on his behalf shall remain in force for a period of

six months.

Given under my hand and seal of this Court on this the 8th day of May,

2019.        

Case is disposed off hereby on contest.

                        
                                                                               

                                                                         (Salma Sultana)
 Sub-Divisional Judicial Magistrate, 

                                                              Tinsukia, Assam
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APPENDIX

1.     PROSECUTION EXHIBIT:
Ext.1- Ejahar
Ext.2-Medical report
Ext.3-Sketch map of P.O.
Ext.4- Charge Sheet

2.     DEFENCE EXHIBITS: 
None

3.     PROSECUTION WITNESS:
PW1- Ranjit Phukan (Informant)
PW2- Ajit Phukan (victim)
PW3- Girin Pator
PW4- Jitu Gogoi
PW5- Nirud Kr. Borah (Medical Officer)
PW6-Pratap Gogoi (Investigating Officer)

4.     DEFENCE WITNESS: 
      None 
                                                                                  

                                                                     (Salma Sultana)
   Sub-Divisional Judicial Magistrate(S), 

                                                       Tinsukia, Assam


