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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR)  

      TINSUKIA 

 

Present: S. Sultana, AJS 

      SDJM(S), Tinsukia 

 

Maintenance Case No. 22M/2014 

U/S 125 Cr.P.C. 

 

Smt. Labanya Saikia ……….. 1st party/ Petitioner 

                                    Vs 

                     1. Sri Ripunath Saikia 

                    2. Smti.Saroj Saikia ………........ 2nd party/ Opposite Party 

 

Advocate for Petitioner/1st party: Learned P. Bhowal 

Advocate for Second Party/2nd party: Learned B. Mishra 

Date of Evidence: 30-10-14, 25-02-16, 17-08-17, 21-10-17, 19-05-18, 

        30-06-18, 08-03-19 

Date of Argument: 26-04-19, 30-04-19 

Date of Final Order: 14-05-19 

 

FINAL ORDER 

 

CASE OF THE PETITIONER/1ST PARTY 

1. This instant petition has been filed by the petitioner u/s 125 of the Code 

of Criminal Procedure (CrPC). The facts in brief are that the petitioner has 

filed an application u/s 125 CrPC for grant of maintenance against the 

second party on the ground that she is the legally wedded wife of the 

second party and their marriage was solemnized on 8th Jaystha of the 

year 1985 as per Hindu rites and rituals at Rongpur village. Soon after 
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solemnization of their marriage, both petitioner and Second 

Party/husband started to live as husband and wife. Petitioner has stated 

in her petition that the house of father of co-respondent Haruman Borah 

is situated near the house of opposite party and in the year 1985 opposite 

party started to visit the house of Sri Haruman Borah. Thereafter, one 

evening when the co-respondent was alone at her home, the opposite 

party went to the house of co-respondent, sat with her and was gossiping 

with her when elder brother of co-respondent Dulal Borah and her 

parents came at home and on seeing opposite party and co-respondent 

seated together, they brought out an allegation  and opposite party was 

tied to post with a rope and assaulted and threatened that a rape case 

would be filed against him. Thereby , opposite party out of fear that 

might loose his job, under pressure from family of co-respondent 

accepted co-respondent as his second wife. 

Petitioner has further stated in her petition that petitioner , 

opposite party/husband and opposite party No.2/second wife have 

residing in the same house and petitioner gave birth to three children 

namely Ham Chandra Saikia, Laxmi Gogoi @ Saikia who is married at 

present and Jamini Saikia who is a student. Petitioner has also stated that 

opposite party No.2 gave birth to one boy and two girls namely Bandana 

Saikia who is married at present, Priyanka Saikia who is a student and 

Manuranjan Saikia. Petitioner has also stated that Hemchandra Saikia and 

Manoranjan Saikia are doing their own work and both of them are self 

dependant. 

Petitioner has stated in the petition that as the sons and 

daughters of co-respondent grew up, trouble started in the family and 

quarrel took place between the family members and since 2010, the 

quarrel grew to such an extent that one of the sons of co-respondent 

named Manoranjan attempted to assault the petitioner. At that time, the 

opposite party no. 1 also assaulted the petitioner and refused to maintain 

her, her son and daughters. For the said incident, the matter was brought 

to the notice of Yuva Sangha of Phillobari, Gabhoru Bheti Rongpur Village 

and a meeting was held on 15.07.12 under the presidentship of Smt. 

Rumi Hazarika. In the meeting, the opposite party promised to provide 

some share of his immovable property to the petitioner and her son and 
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daughters and also promised to pay Rs. 13,000/- to the petitioner for 

maintenance and educational expenditure of Smt. Jamini. But, 

subsequently petitioner refused to pay the said promised amount.  

Petitioner also stated that due to family disputes between 

petitioner, opposite party No.2, opposite party/husband and their 

children, since 10.08.10 petitioner has been compelled to reside 

separately in a separate house constructed by her which is situated 

opposite to the house of opposite party/husband along with her son and 

daughter Jamini Saikia. Petitioner has also stated that since then opposite 

party/husband has not paid any maintenance nor he has looked after the 

educational expenditure of their younger daughter Jamini Saikia. 

Petitioner in her petition has also stated  that opposite party is a 

service holder and is working as Gram Sevak, Kakapathar Block and he 

has been drawing salary of Rs.36,000/- per month. Petitioner has further 

stated that opposite party/husband is owner of a small tea garden which 

is 16 Bigha in area and from the said tea garden he earns more than 5 

Lacs per year. 

Petitioner has stated in her petition that she has no source of 

income and her daughter Jamini Saikia is a student who is totally 

dependant on petitioner for her educational expenditure and despite 

demanding opposite party/husband for maintenance, opposite 

party/husband has refused to pay the maintenance. 

 Thus, the petitioner has prayed that opposite party may be 

directed to pay Rs.20,00/- per month to the petitioner as maintenance 

allowance. 

CASE OF THE OPPOSITE PARTY/2nd PARTY 

2. The opposite party No.1 and 2 have filed written statement and have 

denied the allegations brought against them by the petitioner. Opposite 

party No.1 has admitted that he and petitioner have been residing as 

husband and wife. But specifically denied that petitioner married the 

Opposite party. 

Opposite party No.1 and 2 have stated in their written statement 

that on 22.5.1985 opposite party No.1 married opposite party No.2 and 
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thereafter petitioner entered the house of opposite party after some days 

of his marriage with opposite party No.2. 

Opposite party has admitted that opposite party is presently 

residing with opposite party No.2 and he has 3 children from petitioner 

and 3 children from opposite party No.2. Opposite party No.1 has stated 

in the written statement that when he and petitioner had their differences 

and dispute, a settlement was arrived at and as per the settlement, 

Opposite party No.1 handed over possession of land measuring 5 Bigha 

which standing tree crops over the said land to the petitioner, one vehicle 

Tata Sumo bearing registration No.AS-23-G-1713 , one two wheeler 

motor cycle bearing registration No.AS-23-E-7738 have been given to 

petitioner and Opposite party has also started to make payment of 

Rs.10,000/- to the petitioner for expenses including educational needs of 

his daughter Jamini Saikia.  

Opposite party has also stated that in the year 2008, petitioner 

had taken a loan of Rs.3,50,000/- from SBI, Doomdooma Branch for 

purpose of fishery. But while repaying the same, Opposite party was 

compelled to make a payment of Rs.89,022/- on 2.6.11 and Rs.40,000/- 

on 23.11.11 against the loan taken by petitioner and since then, Opposite 

party has been paying Rs.4000/- per month against the said loan account 

of the petitioner. 

Opposite party No.1 also has stated in his written statement that 

on 11.5.11, he constructed and repaired his dwelling house and taking 

advantage of the same , petitioner started to reside separately at staff 

quarter citing insufficient space and despite his repeated request, 

petitioner did not return back. 

Opposite party No.1 has admitted that his daughter Jamni Saikia is 

presently studying in Assam Agricultural University, Jorhat and she is 

unmarried. 

Opposite party No.1 has denied that he draws Rs.30,000/- as 

salary per month and he earns more than Rs.5Lacs per year, from a small 

tea garden measuring 16 Bigha of land. 

Opposite party No.1 has denied that petitioner has no source of 

income or personal income. 
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Opposite party No.1 has stated in his written statement that the 

petitioner has an income of Rs.20,000/- per month from the Tata Sumo 

which is a passenger carrying vehicle and Rs.40,000/- per month from 

selling  green tea leaves planted in the plot of land 5 Bigha and 

Rs.25,000/- per year by selling betelnut. Opposite party No.1 has also 

stated he is an old aged ailing persons and incurs Rs.8000/- per month 

for medicine, Rs.10,000/- for expenditure on education, Rs.3000/- on 

travelling expenses, Rs.4000/-against EMI for the loan taken by the 

petitioner and Rs.8000/- per month for expenses for running the family.  

Hence, Opposite party No.1 and Opposite party  No.2 have prayed that 

petition filed by petitioner be dismissed with cost. 

3. PW1 – Labanya Saikia has reiterated in  her evidence-in- affidavit what 

she has already stated in her petition u/s 125 CrPC. 

In her cross examination, PW1 has deposed that she does not 

remember the year of her marriage but Opposite party No.1 married her 

prior to his marriage with Opposite party No.2. PW1 also deposed that 

her marriage was not solemnised socially anywhere but she entered the 

house of Opposite party No.1 first and six months later, Opposite party 

No.2 entered her matrimonial house. PW1 also deposed that she resided 

with Opposite party for 25 years. PW1 also deposed that her son 

Hemchandra has a Sumo vehicle which he drives and owner of that 

vehicle is PW1. PW1 has also deposed in her cross examination that the 

down payment of Rs.2,60,000/- paid by PW1 has been earned from the 

income derived from her garden. PW1 also deposed that she has a tea 

garden named Krishnaguru Garden which is 6 Bigha in area and she also 

has a garden (Bari) which is 2 Bigha and 80 Lessa which consists of betel 

nut trees, jackfruit trees, coconut trees, banana trees and she looks after  

the garden and tea garden. PW1 also deposed that from 15-20 years she 

has been looking after the garden and tea garden as mentioned above. 

PW1 also deposed that a fishery loan was taken in her name to the 

amount of Rs.3,50,000/- and the instalments are paid by Opposite party 

No.1. PW1 has deposed that at present she earns Rs.5000-6000/- from 

her garden and tea garden. PW1 also deposed that at present the plot of 

land in which the house exists where  she resides belongs to her brother 
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in law Lohit Saikia as she was driven out of her husband’s  house after 

being beaten up. PW1 also deposed that at present the plot of land  

where she resides has been purchased by Opposite party No.1. PW1 also 

deposed that she rears goats, ducks, cows, hens. PW1 has later on 

deposed in her cross examination that she has no tea garden and garden 

consisting of betel nut trees, jackfruit trees, coconut trees, banana trees 

and she does not look after  the garden and tea garden. PW1 has 

deposed that the said land belongs to Opposite Party No-1.  

In rest of her cross examination, PW1 has deposed nothing 

material and has denied the suggestions put by ld. Counsel for Opposite 

Party. 

4. PW2  Rumi Hazarika has deposed in her evidence that she knows the 

petitioner and the respondents. PW2 also deposed that she knows that 

the petitioner is the first wife of Opposite Party no. 1 Ripunath Saikia. The 

name of the second wife of Ripunath Saikia is Sorujata Saikia who is 

Opposite Party no.-2. PW2 has deposed that the petitioner has one son 

namely Dhan Saikia and four daughters whose names she does not know. 

Sorujata Saikia has one son and three daughters whose names PW2 does 

not know. PW-2 has further deposed that one day in the year 2012, the 

petitioner had filed one application before Mahila Samiti alleging that she 

had been tortured by her husband and PW-2 had adjudicated the matter. 

PW2 heard the matter in presence of petitioner, her husband, respectable 

persons of the locality and Government Gaonbura. On enquiry, PW-2 

came to know that the son of Smti. Sorujata Saikia had tortured the 

petitioner and so she went to live separately in a house belonging to 

Ripunath Saikia. PW2 further deposed that the husband of petitioner Sri 

Ripunath Saikia assured PW-2 and the rest in the meeting that he would 

pay Rs.10,000/- per month to the petitioner for her sustenance  and he 

would also bear the educational expenses of the college going daughter 

of the petitioner whose name PW2 does not know. After getting these 

assurances from the respondent No.1, PW-2 prepared the proceedings of 

their meeting. PW2 also deposed that she has came to know that the 

respondent No.1 has not paid any maintenance to the petitioner. PW2 

also deposed that she knows that respondent No.1 is an officer in the 
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Agricultural Department. PW2 has heard from the petitioner that the 

respondent No.1 is earning about 70,000/- per month as salary. PW2 has 

also come to know that the respondent No.1 was about to retire. PW2 

also deposed that respondent No.1 has landed properties and a fishery 

standing in the name of the petitioner against which he had taken some 

loan. PW2 deposed that the petitioner and the respondent No.1 are 

presently residing separately and the petitioner is facing severe hardships. 

In her cross examination, PW2 has deposed that she came to 

know the petitioner from the year 2012 when she first came to their 

Samiti to lodge her application. One week after the receipt of the 

application from the petitioner, PW2 convened a meeting where both the 

respondents came and since then she has come to know the respondents 

as well. PW2 deposed that the meeting continued for about four hours in 

her presence and she attended the meeting throughout. In course of the 

meeting, the Government Gaunbura of Gabharubheti Gaon and others 

present told them that the petitioner is the first wife of respondent No.1 

but PW2 does not remember the names of Government Gaonbura and 

other persons who told PW2 the said fact. The petitioner had stated in 

her application filed before them that she is residing separately in a house 

located on the land of the respondent No.1 which is meant for storing 

green tea leaves. PW2 deposed that she remembered some of the 

decisions taken by the Samiti in the meeting and she could not remember 

some other decisions that were taken in the said meeting. In that 

meeting, it was decided between the petitioner and the respondents that 

they would resolve their other disputes relating to partition of properties, 

handing over of movable properties etc. by themselves. In the meeting 

there was no decision to the effect that a part of the tea garden of the 

respondent No.1 would be handed over to petitioner. PW2 also deposed 

that she has no personal knowledge that the petitioner is the first wife of 

the respondent No.1 and she has no personal knowledge about the 

income and properties of respondent No-1, also she has no personal 

knowledge about the persons who are in possession of properties 

belonging to respondent No-1. PW2 deposed that about two-three 

months ago the petitioner came to their office and filed an application 
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submitting that the respondent No.1 was not paying her the entire 

maintenance amount of Rs.10,000/- per month and that he was also not 

bearing the educational expenses of her daughter. The petitioner 

requested PW2 to adduce evidence in the court. PW2 deposed that in the 

meeting about 20-25 persons were present but she does not remember 

the names of those persons. 

5. DW1 – Ripunath Saikia has reiterated in his evidence-in-affidavit what 

he has already stated in his written statement. 

 In his cross examination, DW1 has deposed that the petitioner 

Smti. Labanya Saikia is his wife and the meeting dated 15.07.2012 was 

held in his house. The said meeting was held under the presidency of 

Smti. Rumi Hazarika of Women's Kranti Association. No proceeding was 

written in the said meeting. DW1 also deposed that in the said meeting it 

was wrongly written that Smti. Labanya Saikia is his first wife.  DW1 has 

not submitted any proceedings or resolution of meeting dated 15.07.2012 

presided by Smti. Rumi Hazarika. DW-1 has deposed that Ext-A and Ext-B 

have been written by him personally and said document does not bear 

any signature of Smti. Labanya Saikia and Ext-C was written by Sri 

Basanta Borah. DW1 has deposed that in Ext-C, it is not written that the 

said settlement letter (Mimankha Patro) was written by a retired teacher 

Sri Basanta Kumar Borah. There is no signature of Smti. Labanya Saikia in 

Ext-C. DW1 also deposed that Ext-A was written by him on 11.06.2015 

after filing of this present case by his wife against him. DW1 has admitted 

that the dates are overwritten in Ext.C. In Ext.C(1), the date is written as 

15.07.2012, in Ext.C(2) the date has been written as 10.07.2012 and in 

Ext.C(3) the date is also written as 10.07.2012 but it appears that it has 

been overwritten as 12.07.2012. DW1 has deposed that no deposit 

voucher has been submitted in this case by him to show that the TCL, 

fishery loan was repaid and deposited in bank by him. DW1 also deposed 

that as the instalment amount of the said loan was deducted from salary 

of DW1 so the deposit slip could not be submitted in the present case. 

DW1 has deposed that he has not submitted the statement of account of 

savings bank to show that the instalment of fishery loan was deducted 

from his salary account maintained with SBI, Tinsukia. DW1 also deposed 

that ahe Tata Sumo bearing registration No.AS-23-G-1713 was purchased 
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by him from Gargo Motors on the basis of repayment by instalment and 

was not purchased in his name, so he did not submit any documents to 

show that the said vehicle was purchased by him in the name of his wife 

Smti. Labanya Saikia. Son of PW2 Sri Hem Ch. Saikia is plying the said 

Tata Sumo in hire basis. DW1 does not know whether his elder son Sri 

Hem Ch. Saikia is married or not but he heard he is already married  and 

has a son. Sri Hem Ch. Saikia has no service except plying the said Tata 

Sumo. DW1 has not submitted any documents to show that the 

repayment instalment of the said Tata Sumo vehicle has been paid by 

him.  DW1 has not submitted any documents relating to the motorcycle 

bearing registration No. AS-23E-7738 to show that he is the owner of the 

same and the said motorcycle is used by his elder son Sri Hem Ch. Saikia. 

There is no earning from the said motorcycle. DW1 has deposed that 

from his 1 bigha garden, he gets 12 quintals of green tea leaves. Later 

on, DW1 deposed that he gets 12 keg per month from 1 bigha garden 

and per kg of green tea leaves are sold at Rs. 12/-. DW1 also deposed 

that the name of his garden is Krishnaguru and he has certificate of small 

tea grower and said certificate is standing in the name of Labanya Saikia. 

DW1 also deposed that he has not submitted any certificate of the said 

tea garden to show that it is standing in the name of Labanya Saikia. 

DW1 has deposed that besides Krishnaguru Tea Garden, he has some 

other land where he has planted tea bushes. DW1 has admitted that he 

concealed about the existence of his other tea garden except Krishnaguru 

both in his Written Statement as well as in his evidence-in-affidavit. DW1 

has also deposed that he has not stated the income by selling tea leaves 

of his other tea garden in his Written Statement and evidence-in-affidavit.  

In rest of the evidence, DW1 has deposed nothing much material 

and has also denied the suggestions put by the Ld. Counsel for Petitioner. 

6. DW2 Saroj Saikia has reiterated what has been already deposed 

by DW1 in his evidence-in-affidavit. 

In her cross examination, DW2 has deposed that she knows what 

has been written in her evidence in affidavit. First party got married to 

second party in the Assamese month of “Jeth”, 1985. DW2 also deposed 

that she has forgotten the date. DW2 has deposed that the name of elder 

brother of DW2 is Dulal Borah, he is alive. Before marriage of DW2 with 
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Ripunath Saikia, he used to visit her house. Father of DW2 had a dispute 

regarding land and property with father of Ripunath Saikia. DW2 deposed 

that though the dispute was compromised, she has forgotten how it was 

compromised, on what terms it was compromised. DW2 deposed that at 

that time she was studying in class-IX and at that time Ripunath Saikia 

was in service. First party Labanya Saikia is elder to PW2 in age. DW2 has 

deposed that she got married to Ripunath Saikia on 22.05.1985. The 

dispute with regard to property arose between father of DW2 and 

Ripunath's father two years before their marriage. DW2 deposed that she 

got married to Ripunath Saikia as per social customs, they did not have a 

court marriage. DW2 deposed that she got married to Ripunath Saikia as 

per social customs where “Bhakat” were called by her father in law, 

“Naam Prasanga” were recited, village people were called. DW2 also 

deposed that she on her own went away with Ripunath Saikia as they had 

a love relationship and her father did not get her married with Ripunath 

Saikia. The village people recognised Labanya Saikia as married wife of 

Ripunath Saikia. DW2 also deposed that Hemchandra Saikia is the elder 

son of Labanya Saikia who is elder to DW2's elder son Manuranjan Saikia. 

The age difference is of one year. DW2 deposed that the fishery for which 

loan was taken is no more in existence. The loan for the fishery has been 

repaid. The Tata Sumo vehicle is driven by Hemchandra Saikia. 

Hemchandra Saikia is married man and he looks after his family from the 

income derived from driving the Tata Sumo vehicle. DW2 also deposed 

that Ripunath Saikia has repaid the loan for Tata Sumo vehicle. DW2 

deposed that the motor cycle as mentioned in  her evidence in affidavit  is 

driven by Hemchandra Saikia and the motor cycle is in the name of 

Ripunath Saikia. DW2 also deposed that no settlement was arrived at 

between Labanya Saikia and Ripunath Saikia in the meeting held under 

the Presidentship of Rumi Hazarika, VDP President Sri Lakhinath Baruah, 

local gaonbura Mahendra Das and others. The conditions arrived at after 

discussion between VDP President Sri Lakhinath Baruah, local gaonbura 

Mahendra Das and others was not agreed by Labanya Saikia as stated in 

para 5 of  evidence in affidavit of DW2.The Krishnaguru tea Estate 

situated at 6 Bighas of land does not have any registration at present 

though previously it had one. DW2 deposed that she has not submitted 
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any certificate of registration for Krishnaguru Tea Estate and she has not 

submitted any documentary proof to show that Labanya Saikia has animal 

husbandry as source of her income. DW2 has deposed that Ripunath 

Saikia has 15 Bigha land in his name and out of 15 Bigha, on 6 Bigha land 

exists the tea garden. DW2 has not submitted any medical prescription, 

cash memo or any other voucher to show that her husband has incurred 

Rs.8,000/- per month for his medicines and Rs.12,000/- per month as 

expenses for running the family. DW2 deposed that her husband has not 

received any pension or gratuity amount till date and she has not 

submitted any document to prove the same. From May, 2011 till date, 

Labanya Saikia has been living separately from Ripunath Saikia. 

In rest of the evidence, DW2 has denied the suggestions put by 

the Ld. Counsel for petitioner. 

7. I have heard both sides.  

8. On perusal of case record and on consideration of submission made by 

both sides, the issues that require scrutiny and determination by this 

Court are that: 

i. Whether the petitioner and her daughter are entitled to 

maintenance as wife and daughter of Opposite party No.1? 

ii. What should be the appropriate amount of maintenance that can 

be awarded in favour of the petitioner and her daughter? 

9. Issue No. 1-  

If we consider the legal position, the settled law is clear that Court may 

award maintenance if any person having sufficient means neglects or 

refuses to maintain (a) his wife unable to maintain herself, (b) his 

legitimate or illegitimate minor child whether married or not, unable to 

maintain itself, (c) his legitimate or illegitimate ( not being a married 

daughter) who has attained majority, when such child is, by reason of 

physical or mental abnormality or injury unable to maintain itself, or (d) 

his father or mother, unable to maintain himself or herself. 

Before a maintenance order in favour of the wife can be made, it must be 

made to appear first that the applicant is the wife of the husband when 

the order is made. If the marriage is denied, the question must be 

inquired into and decided by the Magistrate. In the instant case, the 
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opposite party No.1 has admitted in his written statement that petitioner 

and he have been living as husband and wife and Opposite party No.1 

has also admitted that Sri Hemchandra Saikia, Laxmi Gogoi @ Saikia and 

Jamini Saikia are his and petitioner’s children. Opposite party No.1 as 

DW1 has deposed in his evidence in affidavit that petitioner is his second 

wife and the above mentioned children are fathered by him.  

In this instant case, while petitioner has deposed that she is the 

first wife of Opposite party No.1, however Opposite party No.1 has 

deposed in his evidence in affidavit that petitioner is his second wife while 

in his written statement the respondents specifically denied that petitioner 

married Opposite Party no. 1. 

Although Opposite party as DW1 has deposed that a village 

meeting was held and the settlement letter exhibited as Ext. C was 

written in the meeting whereby it has been stated that petitioner is the 

second wife of Opposite Party No.1 and signed by Opposite Party No.1 

and three other witnesses, however this contention has not been proved 

by leading necessary evidence. 

None of the Witnesses to the said settlement letter (Ext.C) have 

been examined by opposite party no.1. The burden lied on the opposite 

party no.1 to prove that petitioner is his second wife and rebut the claim 

of petitioner with regard to maintenance. 

The other two documents exhibited as Ext.A and Ext.B have been 

written by Opposite Party No.1 after this case was filed by petitioner and 

as such, they cannot be relied upon to form an opinion. 

It has been held by Hon’ble Apex Court that the standard proof of 

marriage in a proceeding u/s 125 CrPC is not as strict as is required in a 

trial of offence u/s 494 of IPC (Savitaben Somabhai Bhatiya Vs. 

State of Gujrat).  

Although DW2 has deposed that she got married first to Opposite 

Party no. 1, she did not adduce the evidence of her elder brother Dulal 

Bora who is alive to prove that they got her married to Opposite Party 

before his marriage with petitioner.  

As such, this Court is sufficiently satisfied that the petitioner is the 

legally wedded first wife of Opposite party no.1 as the Opposite parties 

could not prove it otherwise by adducing necessary evidence. In my 
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considered opinion, petitioner is entitled to receive maintenance 

allowance. 

10. Issue No.2-  
So far as amount of maintenance is concerned, though the initial primary 

burden is on the petitioner-wife to prove the income of the husband so as 

to get maximum amount as maintenance, but often it is seen that 

practically such evidence of income is not readily available to the wife. It 

is generally for the second-party-husband to prove his real income so that 

real income can be presumed while determining the amount of 

maintenance. Petitioner as PW1 has deposed that Opposite Party no. 1 

draw salary of Rs. 36,000/- per month alongwith annual income of more 

than Rs. 5 lacs from his tea garden, however Opposite Party no. 1 has 

deposed that petitioner has her own source of income and he retired on 

30.07.2017. Opposite Party no. 1 also deposed that his pension has not 

been processed as petitioner filed a complaint before District 

Development Commissioner to stop process of his pension paper on 

17.07.2017. 

 Learned Counsel for Opposite Party has also submitted a 

photocopy of pension payment order (PPO) of Opposite Party no. 1 

Ripunath Saikia whereby it is stated that Opposite Party no. 1 draws net 

pension of Rs. 26,920/-.  

 The Hon’ble Supreme Court has held that where the husband has 

placed material to show that the wife was earning some income, it is not 

sufficient to rule out the application of Section 125 Cr.P.C. Where the 

personal income of wife is insufficient, she can claim maintenance u/s 125 

Cr.P.C. The test is whether the wife is in a position to maintain her in the 

way she was used to in the place of her husband. (Chaturbhuj Vs. Sita 

Bai, AIR 2008 SC 530) 

 It has been also held that merely because wife was earning 

something, it would not be a ground to reject her claim for maintenance 

u/s 125 Cr.P.C. (Sunita Kachwaha Vs. Anil Kachwaha, AIR 2015 SC 

554) 

 Opposite Parties as DW1 and DW2 did not adduce any 

documentary evidence to prove that petitioner has a income which is 

sufficient to maintain herself. Nor did DW1 and DW2 adduce any evidence 
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to prove that their daughter Jamini Saikia is earning at present. Infact, 

DW1 has deposed in his cross-examination that he has concealed about 

the existence of other Tea Garden except Krishnaguru where he has 

planted tea bushes, both in his written statement as well as evidence-in-

affidavit.  

Though the Court has to rely on actual evidence, yet it cannot be 

ignored that it can consider the earning capacity of a person when DW1 

has stated that he draws monthly pension of Rs. 26,920/- and has other 

tea garden as well besides Krishnaguru tea garden. 

This Court is satisfied that Opposite Party no. 1 has sufficient 

income. 

11. In view of the above facts and circumstances of the case, after hearing 

submission of the Learned advocates for both sides and perusal of record, 

it is hereby directed that –  

(1) The second party- Husband has to pay Rupees 14,000/- per 

month as maintenance to the petitioner-wife. 

(2) The Second party-Husband has also to pay Rupees 1,000/- 

towards cost of this litigation to the petitioner-wife. 

Hence, petition of petitioner is granted. The amount of 

maintenance is to be paid from the date of this order and judgment. 

Given under my hand and seal of this court on this the 14th day of 

May, 2019. 

 

 

 

                                                                     (Salma Sultana) 
   Sub-Divisional Judicial Magistrate(S),  

                                                       Tinsukia, Assam 
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O R D E R 

 

Both sides are present through Learned Counsels. 

Today is fixed for order and judgment. 

Judgment is ready and has been delivered and pronounced in open Court. 

 

It is hereby directed that –  

(1) The second party- Husband has to pay Rupees 14,000/- per 

month as maintenance to the petitioner-wife. 

(2) The Second party-Husband has also to pay Rupees 1,000/- 

towards cost of this litigation to the petitioner-wife.  

 

Petition of petitioner is granted. The amount of maintenance is to 

be paid from the date of this order and judgment. 

  

Given under my hand and seal of this court on this the 14th day of 

May, 2019. 

 

 

 

                                                                     (Salma Sultana) 
   Sub-Divisional Judicial Magistrate(S),  

                                                       Tinsukia, Assam 
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APPENDIX 

 

1. FIRST PARTY EXHIBITS: 

None 

 

2. SECOND PARTY EXHIBITS:  

Ext. A – Document in proof of land given in possession of 

petitioner by Opposite Party no. 1 dated 11.06.2015. 

Ext. B – Document in proof of giving Sumo Vehicle, one 

motorcycle , one sewing machine and diesel-petrol pump dated 

11.06.2015. 

Ext. C – Settlement agreement dated 15.07.2012. 

Ext. D – Statement of Loan Account. 

 

3. FIRST PARTY WITNESS: 

PW1 – Labanya Saikia 

PW2 – Rumi Hazarika 

 

4. DEFENCE WITNESS:  

       DW1 – Ripunath Saikia 

  DW2 – Saroj Saikia 

                                                                                   

 

                                                                     (Salma Sultana) 
   Sub-Divisional Judicial Magistrate(S),  

                                                       Tinsukia, Assam 
 

 

 

 

 

 


