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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR) 

  TINSUKIA

Present: S. Sultana, AJS

     SDJM(S), Tinsukia

Maintenance Case No. 7  M  /2018

U/S 125 Cr.P.C.

Smt.Mamu Gogoi Borah ……….. 1st party/ Petitioner

                         Vs

             Sri Lachit Borah   ………........ 2nd party/ Opposite Party

Advocate for Petitioner/1st party: Learned L. Baruah

Advocate for Second Party/2nd party: Learned S. Chutia

Date of Evidence:  03-12-18, 04-04-19, 16-05-19

Date of Argument: 22-05-19

Date of Final Order: 29-05-19

FINAL ORDER

CASE OF THE PETITIONER/1  ST   PARTY

1. This instant petition has been filed by the petitioner u/s 125 of

the Code of Criminal Procedure (CrPC). The facts in brief are that

the petitioner has filed an application u/s 125 CrPC for grant of

maintenance against the second party on the ground that she is

the legally wedded wife of the second party and their marriage

was solemnized on 11.11.2005  as per Hindu rites and rituals.

Petitioner has stated in her petition that the opposite party is a

businessman by profession and working as a security man in Oil

Khat on Pipe Line duty, receives salary of Rs.6000/- per month,
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having a  small  tea garden in  his  name and agricultural  land,

thereby his total income from all declared sources is Rs.35,000/-

(Rupees thirty five thousand) only per month.

Petitioner has further stated in her petition that  opposite

party severely assaulted the petitioner on 04.02.2018 and drove

her away from the matrimonial home.

Petitioner  has  stated  in  the  petition  that  the   opposite

party leads a life of drunkenness and debauchery. He is besides

a man of uncertain temperament. 

Petitioner also stated that the she has come to the house

of her parents along with her daughter Smti. Priyansi Borah and

son  Sri  Rantu  Borah.  Her  daughter  Smti.  Priyansi  Borah  is

reading  in  class  VI  in  Shankardev  Sishu  Niketan  and  son  Sri

Rantu Borah is a student of Nursery of Zenith Pathsala, Makum

and the educational expenses of the children of the petitioner is

more than Rs.5,000/- per month.

Petitioner in her petition has also stated  that the father of

the petitioner  is  a  retired person and unable  to  maintain  the

petitioner and her children. Petitioner has  no source of income

of  her  own  and  unable  to  maintain  herself  and  her  children

although  she  earns  Rs.1,500/-(Rupees  one  thousand  and  five

hundred)  only  per  month  working  as  a  helper  at  Anganwadi

Centre, situated at Tingrai Gaon.

Petitioner  has  stated  that  having  regard  to  the  violent

temper of the opposite party and his inhumane way of beating

petitioner, she does not venture to go back to the place of the

opposite party. The petitioner requires Rs.25,000/- per month to

maintain herself and her children and pending disposal  of  the

maintenance petition, the petitioner requires from the opposite

party  an  amount  of  Rs.15,000/-  per  month  as  interim

maintenance as well a costs of the litigation.

 Thus, the petitioner has prayed that opposite party may

be directed to pay Rs.25,000/- per month to the petitioner as

maintenance allowance.
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CASE OF THE OPPOSITE PARTY/2nd PARTY

2. The opposite party  has filed written statement and have denied

the allegations brought against him by the petitioner. Opposite

party  has admitted that he and petitioner has been residing as

husband and wife. 

Opposite party has stated in his written statement that on

11.11.2005  opposite  party  married  petitioner  and  thereafter

petitioner entered the house of opposite party.

Opposite party has also stated that he is a temporary VDP

under Makum Police Station and earns Rs.2000/- per month and

such income is not sufficient to maintain day to day necessity of

life. Opposite party has denied that he works as a  security man

in Oil Khat on Pipe Line duty, receives salary of Rs.6000/- per

month, having a small tea garden in his name and agricultural

land,  thereby  his  total  income  from  all  declared  sources  is

Rs.35,000/- (Rupees thirty five thousand) only per month. 

Opposite  party  has   also  denied  that  opposite  party

severely assaulted the petitioner on 04.02.2018 and drove her

away from the matrimonial home and that the  opposite party

leads a life of drunkenness and debauchery. Opposite party has

denied tht he is a man of uncertain temperament. 

 Opposite  party  has  admitted  that  his  daughter  Smti.

Priyansi Borah is reading in class VI in Shankardev Sishu Niketan

and  son  Sri  Rantu  Borah  is  a  student  of  Nursery  of  Zenith

Pathsala, Makum.

Opposite party has stated in his written statement that

petitioner earns Rs.1500/- per month as a helper at Anganwadi

centre situated at Tingrai Gaon. In rest of the written statement

Opposite party has denied the averments made by petitioner.

Opposite party has stated in his written statement  that

since  last  two  years  the  petitioner  has  been  showing  hostile

attitude to Opposite party and neglected her household duties,

however  the  petitioner  on  her  own  will  left  her  matrimonial

house  on  4.2.18.  Opposite  party  also  stated  that  he  went  to
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bring the petitioner back along with the children but she refused

to return back to her matrimonial house.

Hence, Opposite party has prayed that petition filed by  

petitioner be dismissed with cost.

3. PW1–Mamu Gogoi Borah  has reiterated in  her evidence-in-

affidavit  what  she  has  already  stated  in  her  petition  u/s  125

CrPC.

In  her  cross  examination,  PW1  has  deposed  that  her

salary  is  Rs.1500/-  and except  working as Anganwadi  worker,

she is not engaged in any other work. PW1 also deposed that

she presently stays with her parents, her elder brother, his wife,

her  nephew for  the last  one year.  Brother  of  PW1 is  an auto

rickshaw driver and her parents are dependant. Father of PW1

has retired from police service. PW1 is the only daughter of her

parents. PW1 had a love marriage with the respondent in 2005.

PW1 stayed in her matrimonial house from 2005 to 2017. PW1

stayed with her husband prior to filing of this case. PW1 also

deposed that she has not submitted any documents in this case

to prove the income of her husband from tea garden. PW1 has

two  children  studying  in  class  VII  and  nursery  respectively.

Daughter  of  PW1  is  studying  in  Shankardev  Sishu  Niketan,

Makum and her son is studying in Zenith Pathsala. Though PW1

has lodged a police case against her husband for torturing her

last  year  but  she  has  not  mentioned  about  the  same  in  her

petition u/s 125 CrPC. PW1 has filed the police case after filing of

this case. PW1 also deposed that her husband  is not paying for

the expenses of her children. PW1 and her father are bearing the

expenses  of her children. Husband of PW1 drops and picks her

son  from  school.  PW1  deposed  that  after  filing  of  this  case,

husband of PW1 has visited her father's house twice or thrice.

On  4.2.18  PW1  left  her  matrimonial  house.  PW1  does  not

remember  when  she  has  filed  her  evidence  in  affidavit.  On

31.12.18 she has filed her evidence in affidavit as shown to her

in court. PW1 has also deposed that she has no talking terms
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with  her  husband  and  her  husband  visited  her  twice  in  her

father's house in 2018. 

In  rest  of  her  cross  examination,  PW1 has   denied  the

suggestions put by ld. Counsel for Opposite Party.

4. PW2 Laxmi Chetri  has  deposed in  her  evidence  in  affidavit

chief what has already been deposed and stated by petitioner in

her evidence in affidavit and petition. 

In  her  cross  examination,  PW2 has  deposed  that  her

house is situated near to the house of petitioner's father's house.

Between PW2's house and their house exists one house. PW2

also deposed that she has submitted her evidence in affidavit

this year. PW2 deposed that she is well acquainted with the facts

written in her affidavit as she has personal knowledge about the

same. PW2 does not know how much land the respondent owns.

PW2 has never seen any documents of the respondent for his

tea  estate.  PW2  does  not  know  where  respondents  sell  the

leaves of his garden. PW2 could not say the price of tea leaves

per Kilogram. PW2 has deposed that respondent has visited 7

times,  from  4.2.18  to  31.12.18,  the  father's  house  of  the

petitioner  where she is  staying at  present.  Respondent  has  4

brothers and his parents have expired. PW2 has a hotel and she

looks after the hotel. PW2 has good relation with petitioner and

she daily visits her. Petitioner is an Anganwadi teacher and her

present salary is Rs.2000/-.  Education expenses of petitioner's

son  is  around  Rs.3000/-.  PW2  has  visited  the  school  of

petitioner's children along with the petitioner. Monthly expenses

of  PW2  is  Rs.5000/-  PW2  has  never  gone  to  the  school  of

petitioner's children to pay their fee along with the petitioner.

Petitioner has returned to her mother's house one year ago, the

date she has forgotten. PW2 has seen respondent beating the

petitioner 3 months ago.

 In rest of the evidence, PW2 has denied the suggestions

put by the Ld. Counsel for opposite party.

5. DW1– Lachit Borah has deposed in his evidence that petitioner

is his wife and he got married to petitioner in the year 2006.
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DW1 has deposed that he has two children named Priyangshi

Borah who is studying in class VII at Sankardev Sishu Niketan

Makum and  son Rantu Borah who is studying in class KG, at

Zenith Pathsala, Makum. DW1 deposed that petitioner remains

busy  over  mobile  phone  and  she  used  to  neglect  their  kids

sometimes. Due to this, DW1 used to tell  her to abstain from

remaining busy on phone and she had a dispute with him. DW1

deposed that thereafter, on 4.2.18 one day suddenly she left his

home along  with  the  kids  without  giving  him any  reason  for

doing the same. Petitioner went to her father's house with their

kids. DW1 went to bring her back but petitioner refused to return

back to him. Thereafter, DW1 came to know that petitioner has

filed this instant case against him. DW1 deposed that he has a

monthly  income  of  Rs.4000-4500/-.  Petitioner  is  working  at

Anganwadi centre and has her own income. DW1 has taken the

responsibility for the educational expenses of his children and he

has been paying for the same. DW1 drops and picks his children

from school everyday. DW1 does not have any tea garden nor

has he physically tortured his wife. DW1 is still ready to take his

wife and children back to his house.

      In his cross examination, DW1 has deposed that the monthly 

fees of his daughter  Priyangshi Borah is Rs.420/- and yearly the 

fees is above Rs.4000/- but below Rs.5000/-. A private tutor has 

been engaged for  Priyangshi Borah for which Rs.200/- is paid to 

the private tutor. DW1 could not say if  Priyangshi Borah has  

been engaged in dance and music classes. DW1 deposed that 

monthly fees of his son is Rs.550/-. DW1 pays the monthly fees 

of his children. DW1 deposed that his son has not been engaged

in any private tuition and for last one year, petitioner and his  

children have been staying in his father in law's house. DW1  

stays alone presently. For last eight months DW1 has not visited

his father in law's house. DW1 has not met his wife for last eight 

months. 

    In rest of the evidence, DW1 has deposed nothing much  

material and has also denied the suggestions put by the Ld.  

Counsel for Petitioner.
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6. I have heard both sides. 

7. On perusal of case record and on consideration of submission

made  by  both  sides,  the  issues  that  require  scrutiny  and

determination by this Court are that:

i. Whether  the petitioner  and her  children  are  entitled  to

maintenance as wife and children of Opposite party ?

ii. What should be the appropriate amount of maintenance

that can be awarded in favour of the petitioner and her

children?

9. Issue No. 1- 

If  we consider the legal  position,  the settled law is clear that

Court  may award maintenance if  any person having sufficient

means neglects  or  refuses  to  maintain  (a)  his  wife  unable  to

maintain  herself,  (b)  his  legitimate  or  illegitimate  minor  child

whether  married  or  not,  unable  to  maintain  itself,  (c)  his

legitimate or illegitimate ( not being a married daughter) who

has attained majority, when such child is, by reason of physical

or mental abnormality or injury unable to maintain itself, or (d)

his father or mother, unable to maintain himself or herself.

Before a maintenance order in favour of the wife can be made, it

must be made to appear first that the applicant is the wife of the

husband when the order is made. If the marriage is denied, the

question must be inquired into and decided by the Magistrate. In

this instant case, the opposite party  has admitted in his written

statement that petitioner and he got married on 11.11.2005 and

they have been living as husband and wife and Opposite party

has  also  admitted  that  Smti.Priyangshi  Borah  and  Sri  Rantu

Borah are his and petitioner’s children.  

As  such,  this  Court  is  sufficiently  satisfied  that  the

petitioner is the legally wedded  wife of Opposite party. In my

considered opinion,  petitioner and her children are entitled to

receive maintenance allowance.

10. Issue No.2- 
So far as amount of maintenance is concerned, though the initial

primary burden is on the petitioner-wife to prove the income of

the husband so as to get maximum amount as maintenance, but
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often it is seen that practically such evidence of income is not

readily available to the wife. It is generally for the second-party-

husband to prove his real income so that real  income can be

presumed  while  determining  the  amount  of  maintenance.

Petitioner as PW1 has deposed that opposite party works as a

security man in Oil Khan on Pipe Line duty, receives salary of

Rs.6,000/- per month having small tea garden in his name and

agricultural  land,  thereby  his  total  monthly  income  of  all

declared sources is Rs. 35,000/- per month, however Opposite

Party has deposed that petitioner has her own source of income

and he has denied that his income is Rs.35,000/- per month.

In  this  instant  case,  there is  no source  to  presume the  real

income of Opposite party. Though the Court has to rely on actual

evidence,  yet  it  cannot  be ignored  that  it  can  consider  the

earning capacity of a person when the petitioner stated that the

second party has sufficient income.

The  Hon’ble  Supreme  Court  has  held  that  where  the

husband has placed material to show that the wife was earning

some income, it is not sufficient to rule out the application of

Section  125  Cr.P.C.  Where  the  personal  income  of  wife  is

insufficient, she can claim maintenance u/s 125 Cr.P.C. The test

is whether the wife is in a position to maintain her in the way she

was used to in the place of her husband. (Chaturbhuj Vs. Sita

Bai, AIR 2008 SC 530)
It  has  been  also  held  that  merely  because  wife  was

earning something, it would not be a ground to reject her claim

for  maintenance u/s  125 Cr.P.C.  (Sunita Kachwaha Vs.  Anil

Kachwaha, AIR 2015 SC 554)
Opposite Parties as DW1 did not adduce any documentary

evidence  to  prove  that  petitioner  has  a  income  which  is

sufficient to maintain herself. 

This Court is satisfied that Opposite Party has sufficient

income.
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11.    In view of the above facts and circumstances of the case, after 

hearing submission of the Learned advocates for both sides and 

perusal of record, it is hereby directed that – 

(1) The second party- Husband has to pay Rs.1200/- per

month to each of his children, and Rs.600/- per month as

maintenance  to the petitioner-wife. In total second party-

husband has to pay Rs.3000/- per month to his wife and

children.

(2)  The  Second  party-Husband has  also  to  pay  Rupees

Rs.1000/-  towards cost of this litigation to the petitioner-

wife.

Hence,  petition of  petitioner  is  granted.  The amount of

maintenance  is  to  be  paid  from  the  date  of  this  order  and

judgment.

Given under my hand and seal of this court on this the

29th day of May, 2019.

                                                                     (Salma Sultana)
   Sub-Divisional Judicial Magistrate(S), 

                                                       Tinsukia, Assam
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O R D E R

Petitoner is  present through Learned Counsel.

Second party-husband is present.

Today is fixed for order and judgment.

Judgment is ready and has been delivered and pronounced in  

open Court.

It is hereby directed that – 

(1) The second party- Husband has to pay Rs.1200/- per

month to each of his children, and Rs.600/- per month as

maintenance  to the petitioner-wife. In total second party-

husband has to pay Rs.3000/- per month to his wife and

children.

(2)  The  Second  party-Husband has  also  to  pay  Rupees

Rs.1000/-  towards cost of this litigation to the petitioner-

wife.

Petition  of  petitioner  is  granted.  The  amount  of

maintenance  is  to  be  paid  from  the  date  of  this  order  and

judgment.
 
Given under my hand and seal of this court on this the

29th  day of May, 2019.

                                                                     (Salma Sultana)
   Sub-Divisional Judicial Magistrate(S), 

                                                       Tinsukia, Assam
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APPENDIX

1.     FIRST PARTY EXHIBITS:
None

2.     SECOND PARTY EXHIBITS: 
None

3.     FIRST PARTY WITNESS:
PW1 – Smti. Mamu Gogoi Borah
PW2 – Smti. Laxmi Chetri

4.     DEFENCE WITNESS: 
      DW1 – Lachit Borah

                       

                                                                     (Salma Sultana)
   Sub-Divisional Judicial Magistrate(S), 

                                                       Tinsukia, Assam
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