
1

IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S), 

TINSUKIA

Present: S. Sultana, AJS

 SDJM(S), Tinsukia

Misc. (DV) CASE NO. - 36/2018

u/s 12 of Protection of Women from Domestic Violence Act, 2005

SMT. SWARNA NAMASUDRA

..... Aggrieved

Party/Petitioner

Vs

1.SRI ADAR NAMASUDRA @ JYOTISH

2. SMTI. SHEFALI  NAMASUDRA

3. SADANANDA NAMASUDRA

4. SMTI. SUNITA DEB

 ..... Respondent

Advocate for the Aggrieved Party: Ld. B.Dutta

Advocate for the Respondents: None

Date of Evidence: 16.05.19

Date of Argument: 16.05.19

Date of Judgment: 29.05.19
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FINAL ORDER

1. The case of  the aggrieved party succinctly is that  the instant

petition  has  been  filed  u/s  12  of  Protection  of  Women  from

Domestic  Violence  Act,  2005  (PWDV  Act).  The

petitioner/aggrieved party has stated in her petition that on 13-

12-2016 she got married to Respondent Adar Namasudra as per

Hindu rituals and after performing marriage, she was taken by

her husband from her parental  home to matrimonial  home at

Dholla,  where  she  started  to  lead  her  conjugal  life  with  her

husband  and  other  in-laws  namely  Smti.Shefali  Namasudra

(mother  in  law),  Sadananda  Namasudra  (father  in  law),  Smti.

Sunita Deb (aunty in law) and other in laws. After  five months of

marriage, as per instigation of her husband, her in laws Smti.

Shefali  Namasudra  (mother  in  law),  Sadananda  Namasudra

(father in law), Smti. Sunita Deb (aunty in law) started to torture

her mentally and physically so that she get separated from her

husband. Petitioner also stated that they made her a servant in

their home and started not providing her proper food and clothes

inside their house  with an ulterior motive and intention to get

her husband married to another lady of their choice. Petitioner

also  stated  that  she  has  not  institued  any  complaint  against

them for sake of her relationship with her husband thinking that

good sense will prevail over him. On many occasions forcefully

her  husband drove  her  from matrimonial  home and she took

shelter in her parental home at Guijan, and on each and every

time, by the intervention of well wishers and VDP members, he

took her back to her matrimonial home, but he and his other

family members never stopped mental and physical torture on

the petitioner.  Moreover her husband along with other in laws

named above started to demand a sum of  Rs.30,000/-  (thirty

thousand) and demanded more and more jewelleries from her.

Petitioner also stated that the petitioner's husband and other in

laws named above already snatched her all golden ornaments

and grabbed the same for their wrongful desire.
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         Petitioner has also stated that on 21.03.18, the petitioner's  

husband brought her from Dholla to Tinsukia on pretext of her 

medical treatment and after checking in Tinsukia Civil Hospital  

he left the petitioner in her parental home Guijan, Tinsukia, and 

there he slapped her in the front of her family members, and  

threatened her that if she had to lead a conjugal life with him 

then  she  had  to  pay  their  demanded  money  and  more  

jewelleries for their wrongful gain. Thereafter he left the place  

leaving her there. After leaving her isolated at parental home,  

her  family  members  tried  their  level  best  to  conciliate  the  

matter but her husband did  not take her back without fulfillment

of their demand. The petitioner also stated that she is at present

seven months pregnant and her husband has been threatening 

her  either  to  get  separated  from him or  fulfil  the  demands.  

Hence  finding  no  other  option,under  such  compelling  

circumstances, petitioner lodged ejahar before Tinsukia Police  

Station being Tinsukia P.S. Case No.898/2018, u/s 498(A) IPC,  

r/w section 4 of  Dowry Prohibition  Act, 1961.

       The petitioner stated that the Opposite party i.e. the husband  

along with  other  respondents drove the petitioner  out  of  his  

house only for the demand of dowry and  separated from the  

petitioner, and as such this conduct on the part of her husband 

and his other relative, forced her to live in her poor parents  

house as she was not in a position to maintain herself. Petitioner 

also stated that  soon after the marriage, the opposite party and 

his  other  family  members  started  to  demand  the  petitioner  

dowry which gave rise to series of disputes beween them. The 

petitioner did everything to ensure that their marriage did not  

get such position due to atrocities perpetuated on her by her  

husband and in laws and tried to settle the matter but it has  

been in vain.

            The petitioner has further stated that the Opposite party

being the husband of the petitioner is legally bound to maintain

the petitioner from his earning according to the standard of the

petitioner and petitioner being unable to maintain herself, and

she is entitled to get the maintenance from the opposite party.



4

Petitioner has stated in the petition that she has no any

source of income and her parents is not in a position to maintain

the petitioner and the opposite party is a contractor of building

construction and earns a sum of Rs.  30,000/-(thirty thousand)

approximately  and  he  has  many  movable  and  immovable

properties in his name, and the monthly income of the opposite

party is above Rs.30,000/- (thirty thousand) per month after the

deduction of all expenses.

Petitioner has also stated that till date the opposite party

has not provided any accommodation for the residence of the

petitioner, also not provided monetary relief, and compensation

to the petitioner. 

2. Hence, Petitioner/ aggrieved party has filed this misc. Case and

has prayed for the following:

(i) Protection order U/s.18 of the D.V. Act prohibiting acts of

domestic violence by above named respondents upon the

aggrieved party.

(ii) Residence  order  u/s.19  of  the  D.V.  Act  directing  the

respondents to allow the aggrieved woman to enter the

portion  of  the  shares  household  in  which  she  resided

earlier.

(iii) Monetary  relief  U/s.  20  of  the  D.V.  Act  directing  the

respondent  No.1  to  pay  Rs.20,000/-  (Rupees  twenty

thousand)  per  month  for  the  maintenance  of  the

aggrieved party.

(iv) Compensation order U/S.22 of the D.V. Act directing the

respondents to pay  Rs. 5,00,000/-(Rupees five Lacs) as

compensation for  physical  and mental  torture  upon the

aggrieved party.

(v) Directing the respondent No.1 U/s.23 of  the D.V.  Act  to

provide interim maintenance of  Rs.10,000/-  (Rupees ten

thousand) only per month to the aggrieved party.
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3. Respondent  did  not  contest  the case  and did  not  file  written

statement.

4. During trial,  evidence-in-affidavit of aggrieved party herself as

PW1 has been submitted by the aggrieved party. Respondent did

not appear to cross-examine PW.

5. Upon hearing the ld.  Counsel  for  petitioner and on perusal  of

materials on record the following issues are framed:

(i) Whether  the  Respondent  subjected  the

petitioner/aggrieved party to domestic violence as defined

u/s 3 of the PWDV Act,2005?

(ii) Whether the petitioner/aggrieved party is entitled to relief

u/s 18, 19,20, 22 and 23 of PWDV Act?

DISCUSSIONS, DECISION AND REASONS THEREOF:

6. Issue no.1:

According to section 3 of the PWDV Act, 2005 the ingredients of

Domestic Violence are physical abuse, sexual abuse, verbal and

emotional  abuse,  economic  abuse  which  in  turn,  inter  alia,

includes deprivation of all or any economic or financial resources

to which the aggrieved party is entitled under any law or custom

whether  payable  under  any  order  of  a  Court  or  otherwise  or

which the aggrieved party  requires under necessity  including,

but  not  limited  to,  household  necessities  for  the  aggrieved

person and her children.

In  this  case,  petitoner  as  PW-1  has  deposed  in  her

evidence-in-affidavit what has been already stated by petitioner

in her petition. Petitioner as PW1 has deposed in her evidence in

affidavit  that  she  gave  birth  to  a  female  child  on

22.11.18.Respondent  did not appear to  cross-examine the PW

and rebut the claim of the petitioner. 

 There  is  nothing  on  record  to  disbelief  the  PW.  Moreover,  

Respondent did not appear to cross-examine the PW and rebut 

the aggrieved party’s claim. 
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Hence, issue no.1 is decided in favour of aggrieved party.

7. Issue no.2:

So far as amount of maintenance is concerned, though the initial

primary burden is on the petitioner-wife to prove the income of

the husband so as to get maximum amount as maintenance, but

often it is seen that practically such evidence of income is not

readily available to the wife. It is generally for the second-party-

husband to prove his real  income so that real  income can be

presumed  while  determining  the  amount  of  maintenance.

Petitioner as PW1 has deposed that opposite party works as a

contractor and his income is Rs.30,000/- per month.

In  this  instant  case,  there  is  no source  to  presume the  real

income of Opposite party. Though the Court has to rely on actual

evidence,  yet  it  cannot  be  ignored  that  it  can  consider  the

earning capacity of a person when the petitioner stated that the

second party has sufficient income.

After taking into consideration the evidence on record as well as

the non-appearance of respondents citing frivolous grounds in

later stage, I deem it fit that the aggrieved party is entitled to

get the reliefs u/s 20 of the said Act. Also respondents did not

appear after the case proceeded ex-parte against them to rebut

the claims made by the aggrieved party.

The aggrieved party is allowed Rs. 4000/- per month for

herself to be paid by Respondent-Husband as her maintenance

and her day to day expenses.

Taking into consideration the materials on record, I do not

deem it fit to grant any compensation to the aggrieved party.

8. Considering all of the above in its entirety, the following reliefs

have been granted to the aggrieved party:

i.  Relief  u/s  18  of  PWDV  Act  is  granted  to  the  petitioner.

Respondents are prohibited from committing domestic violence

on the petitioner.
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ii. Considering the present health condition of the petitioner, this

court finds that  it is safe for the petitioner if she resides with her

parents at this stage. Therefore reliefs u/s 19 of PWDV Act is not

granted to the petitioner.

Iii. Rs. 4,000/- to the aggrieved party is to be paid per month by

the Respondent-Husband u/s 20 of the PWDV Act, 2005 from the

date of this order.

iv.   Relief  u/s  22  of  PWDV Act,  2005  is  not  granted  to  the  

aggrieved  party  due  to  lack  of  evidence  to  grant  the  same.

           v.  Relief u/s 23 of PWDV Act, 2005 is not granted. 

9. Respondents are further  directed-

i. Not  to  commit  any  acts  of  domestic  violence  against  the

petitioner/aggrieved party.

ii. Not  to  alienate  or  dispose  of  any  of  the  property,  if  any

belonging to the petitioner/aggrieved party.

iii. Not to disturb the peace of the aggrieved party.

10.Furnish copy of this order to all concerned.

11.Case is disposed of hereby.

12.Given under my hand and seal of this Court on this the 29th day

of May, 2019. 

Salma Sultana 
Sub-Divisional Judicial Magistrate (S)

Tinsukia
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ORDER

Aggrieved party is present through advocate.

Respondent is absent without step.

The following reliefs have been granted to the aggrieved party:

i.  Relief  u/s  18  of  PWDV  Act  is  granted  to  the  petitioner.

Respondents are prohibited from committing domestic violence

on the petitioner.

ii. Considering the present health condition of the petitioner, this

court finds that  it is safe for the petitioner if she resides with her

parents at this stage. Therefore reliefs u/s 19 of PWDV Act is not

granted to the petitioner.

         iii.Rs. 4000/-. to the aggrieved party is to be paid per month by 

the Respondent-Husband u/s 20 of the PWDV Act, 2005 from the 

date of this order.
         iv.Relief u/s 22 of PWDV Act, 2005 is not granted to the aggrieved

party due to lack of evidence to grant the same.
         v.    Relief u/s 23 of PWDV Act, 2005 is granted.

Respondent is further directed-
i. Not  to  commit  any  acts  of  domestic  violence  against  the

petitioner/aggrieved party.
ii. Not  to  alienate  or  dispose  of  any  of  the  property,  if  any

belonging to the petitioner/aggrieved party.
iii. Not to disturb the peace of the aggrieved party.

Furnish copy of this order to all concerned.

Case is disposed off hereby.

Given under my hand and seal of this Court on this the 29th day

of May, 2019. 

Salma Sultana 
Sub-Divisional Judicial Magistrate (S)

Tinsukia
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APPENDIX

1. FIRST PARTY EXHIBIT:
Ext-1: Certified copy of FIR and ejahar

2. SECOND PARTY EXHIBIT:
None

3. FIRST PARTY WITNESS:
PW-1 – Smti. Swarna Namasudra

4. SECOND PARTY WITNESS:
None

(Salma Sultana)
Sub-Divisional Judicial Magistrate (S)

Tinsukia


