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   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :
TINSUKIA

Present:   Smt. A. Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                      NI Case No. 103/16 

                           Under Section 138 of N.I Act

      SHRI RAM TRANSPORT FINANCE CO. LTD.....................Complainant

                                      -Versus-

  SRI TROLUKYA GOGOI................................Accused person

Appearance :-

             Sri Anup Saikia

             Advocate ..............................................For the complainant

             Sri N. Prasad

             Advocate...............................................For the accused

Evidence recorded on         : 18.01.18, 27.02.18 & 11.12.18

          Date of Argument              : 23-05-2019

          Date of Judgment              : 04-06-2019
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                                               J   U  D  G  M  E  N  T

 1. The  complainant  Shri  Ram Transport  Finance  Co.

Ltd. being represented by its Branch officer-in-charge filed this case

against the accused Trolukya Gogoi under section 138 of Negotiable

Instrument  Act,  1881(herein  after  called  N.I  Act)  alleging  that  the

accused  had  issued  a  cheque  of  Rs.1,70,927/-  (One  lakh  seventy

thousand  nine  hundred  twenty  seven  only)  in  favour  of  the

complainant company against a loan provided to the accused by the

Complainant  Company,  which  was  dishonoured  by  the  bank  and

thereafter  the  accused  failed  to  refund  the  loan  amount  to  the

Complainant Company.

  2. The brief facts giving rise to the institution of this

case is that the Complainant is a Limited Company having its North

Eastern Regional Head Office at Christian basti, G.S. Road, Guwahati-

05, and its Branch Office is situated at Hijuguri, opposite Hijuguri Police

Out Post, PS. & Dist. Tinsukia and deals in providing loan facility to its

customer  regarding  purchase  of  Commercial  &  non  commercial

vehicles.  There was an agreement of loan vide contract agreement no.

TINSUP101070001 dated 11.01.11 between the complainant finance

company  and  the  accused  person  as  borrower  wherein  the

Complainant agreed to grant and the accused person agreed to accept

a  loan  of  Rs.85,000/-  (Rupees  Eighty  Five  Thousand)  only  and  the

repayable  amount  was  Rs.1,26,399/-  (Rupees  One  Lakh  Twenty  Six

Thousand Three Hundred  Ninety  Nine)  only  inclusive of  interest  for

refinancing a motor vehicle TATA INDICA model 2005 being Regd. No.

AS-06/E-2386,  Chassis  No.  600142CUZP30488,  Engine  No.

475IDI05CUZP29583.  But  the  said  finance  company  found  that  the

accused was very irregular to pay the monthly installment. The total

outstanding amount of the accused was day by day due to increasing

of the interest amount and other default charges. Thereafter, the 
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accused issued one account payee cheque bearing no. 144671 dated

30.05.2013 of Rs.1,70,927/- (One lakh seventy thousand nine hundred

twenty seven only) from his account being account no. 10494841912,

drawn on SBI, Duliajan Branch, Dibrugarh on account of the liability

owned by the accused person to the complainant finance Company to

discharge his liability. The Complainant Company deposited the said

cheque with their account with the Axis Bank Ltd., Tinsukia Branch on

31.05.13  within  the  period  of  its  validity  with  a  deposit  slip  for

encashment of the said cheque amount but the accused person's said

Banker  i.e.  State  Bank  of  India  returned  the  said  cheque  unpaid

without  collection  along  with  the  cheque  returning  memo  dated

01.06.13  with  a  remark  as  “insufficient  fund”.  Thereafter  the

complainant's official met the accused person and apprised him about

the said dishonour of cheque and requested him to arrange payment

of the said cheque amount to the complainant's finance company but

he did not pay any heed towards their request. Thereafter on 14.06.13,

the  complainant  issued  a  statutory  demand  notice  to  the  accused

person through its Lawyer demanding the accused person to pay the

amount covered by the cheque i.e. Rs.1,70,927/- within 15 days from

the date of receipt of the demand notice. But the accused failed to pay

the amount covered by the cheque even after service and receipt of

the demand notice. Hence, he filed this case.   

3. On  receiving  the  complaint  petition  a  case  was

registered as CR Case and transferred to the Ld. SDJM(S), Dibrugarh.

On  appearance  of  the  accused  person  on  receiving  summons,  the

particulars of offence u/s 138 NI Act was read over and explained to

the accused person, to which he pleaded not guilty and claimed to be

tried. Later  on,  this  case  was  transferred  to  this  Court  for  disposal

considering the jurisdiction of the case and accordingly the case was

registered as NI case No. 103/16. 
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 4. The complainant filed the evidence on affidavit of

one witness (CW1) Shri Pradip Kumar Tanti i.e. the Complainant and he

was cross examined by the defence. The defence side did not adduce

any  evidence.  Statement  of  accused  under  section  313  CrPC  was

recorded. Heard the argument and perused the evidence on  record

carefully. 

Points for determination :

  5.           The  following  points  are  considered  for

determination of this case:

i) Whether the accused person issued cheque

No.144671 dtd. 30.05.2013 for Rs. 170,927/-

( Rupees  One Lakh Seventy Thousand nine

hundred and twenty seven) in favour of the

complainant  company  for  discharge  of  any

part of legally enforceable debt or liability?

ii) Whether  the  cheque  was  dishonoured  for

insufficient  funds  in  the  account  of  the

accused?

iii) Whether the accused received the demand

notice issued by the complainant regarding

the dishonour of the cheque?

iv) Whether  the  accused   committed  any

offence under section 138 of N.I Act?

Discussions, Decisions And Reasons Thereof

Point  No.  1  :    Whether  the  accused  person  issued  cheque

No.144671 dtd.  30.05.2013 for Rs.  170,927/-  (  Rupees  One

Lakh Seventy Thousand nine hundred and twenty seven) in 
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favour of the complainant company for discharge of any part

of legally enforceable debt or liability?

                6.  The  complainant  witness  CW1  Sri  Pradip  Kumar

Tanti in his evidence on affidavit as CW-1 deposed in his evidence that

the case  was initially filed by Sri Sanjay Kr. Paikaray, the then Branch

Manager cum Authorised Signatory of their Company, Tinsukia Branch.

As he was transferred to Orissa on promotion and assigned to some

other tasks of  the Company,  he was instructed by the complainant

company to replace him as Authorised Signatory of the Complainant

Company  in  this  case  and  to  represent  the  Company  in  future

proceedings.  He further submitted that on 11.01.11 when the accused

person approached their Company for refinancing one TATA INDICA,

Model: 2005, manufactured by Tata Motors, bearing Registration No.

AS-06-E-2386,  their  Company  agreed  to  finance  a  loan  amount  of

Rs.85,000/- after verifying all the necessary documents of the accused

person and after following all the procedures. In the pursuance of the

same  a  loan-cum-hypothecation  agreement  bearing  Agreement  No.

TINSUO101070001 was entered and executed by their  Company as

financer  and  the  accused  person  as  borrower.  As  per  terms  and

conditions of the said loan-cum-hypothecation agreement, the accused

person was supposed to remit back entire loan amount together with

interest  thereon  to  their  Company  in  35  installments.  CW1  further

deposed in his evience that the accused person was  very irregular in

repaying  his  monthly  instalments.  The  accused  had  issued  one

account  payee cheque no.  144671 dated 30.05.13 for Rs.1,70,927/-

from his A/c No. 10494841912, to be drawn at State Bank of India,

Duliajan  Branch,  as  arrear  amount  on  being  approached  by  the

representatives  of  their  Company.  Ext.  2  is  the  said  cheque  and

Ext.2(1) is the signature of Trolukya Gogoi. The Complainant Company

deposited the said cheque with their account with the Axis Bank Ltd., 



-6-

Tinsukia Branch on 31.05.13 but the same was dishonoured by the

bank on 01.06.13 due to 'Funds Insufficient'. Ext.3 is the Bank Cheque

Return Memo.

7. The procedural requirements of Section 138 
are:

(i)There is a legally enforceable debt.

(ii) The drawer of the cheque issued the cheque to satisfy part or 
whole of the debt.

(iii) The cheque so issued has been returned due to insufficiency of 
funds.

 8. In  the  present  case,  the  complainant  Bank  has

relied  upon  the  loan-cum-hypothecation  agreement  bearing

Agreement No. TINSUO101070001 dated 11-01-2011. CW1 Shri Pradip

Tanti  deposed  in  his  evidence  that  the  same  was   entered  and

executed in between the Company as financer and the accused person

as  borrower.  But  the  alleged  hypothecation  agreement  executed

between the accused and their company was produced or  exhibited in

this case. In absence of  the hypothecation agreement , the terms and

conditions of the agreement cannot be ascertained. The witness of the

complainant failed to provide any reason as to why the hypothecation

agreement was not exhibit or produced before the Court though the

same was alleged to be in possession of the complainant. 

9. Learned  Counsel  for  the  complainant  Bank  has

relied upon the judgment of  the Hon’ble Apex Court  in  the case of

Sampelly  Satyanarayana  Rao  vs.  Indian  Renewable  Energy

Development Agency Limited (Criminal Appeal No.867 of 2016

arising  out  of  SLP  (Crl.)  No.5410  of  2014)  decided  on

19.09.2016, wherein the relevant paragraph reads as under: 
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“10. We have given due consideration to the submission advanced on

behalf  of  the appellant as well  as  the observations of this Court in

Indus  Airways  Private  Ltd.  vs. Magnum  Aviation  Pvt.  Ltd.

((2014) 12 SCC 539), with reference to the explanation to Section

138 of the Act and the expression “for discharge of any debt or other

liability” occurring in Section 138 of the Act. We are of the view that

the question whether a post-dated cheque is for “discharge of debt or

liability” depends on the nature of the transaction. If on the date of the

cheque  liability  or  debt  exists  or  the  amount  has  become  legally

recoverable, the Section is attracted and not otherwise.” 

       10. In the present case the complainant Bank did   not

file  the  statement  of  loan  amount  before  this  court.  Without  going

through the loan statement it is not possible to say as to how much

money was lying balance for payment by the accused and the date

from  which  the   liability  existed.  Moreover  CW1  Shri  Pradip  Tanti

himself deposed in his cross examination that at the time of execution

of  hypothecation  agreement  they  used  to  take  cheques  from  the

borrower.  The cheques were taken to realize the arrear amounts. He

couldnot say at what time the Ext.2 ( cheque N. 144671 dated 30-05-

2013)  was  taken  by  the company.  He  couldnot  say  as  to  who had

written the Ext.2 and filled up the dates. 

11. Considering the above circumstances, it can rightly

be presumed  that  cheque N. 144671 was taken by the Complainant

Company on 11-01-2011 and later on the date and amount was filled

up by someone and   on the date of issuing the cheque ( 11-01-2011)

there was no legally recoverable debt which was due by the accused

to the complainant Company. Further, the complainant – Company had

also not produced any account extract relating to the loan account of

the accused and in absence of the same the amount mentioned in the 
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Cheque cannot be termed as legal  liability  on part  of  the accused

person due as on date of issuing of cheque. 

12. In  view of  the above it  is  held  that  the accused

person  did  not   issue  cheque  No.144671  dtd.  30.05.2013  for  Rs.

170,927/- ( Rupees  One Lakh Seventy Thousand nine hundred

and  twenty  seven)  in  favour  of  the  complainant  company  for

discharge of  legally enforceable debt i.e for repayment of loan amount

taken from the complainant Bank. 

Point  No.  2:    Whether  the  cheque  was  dishonoured  for

insufficient funds in the account of the accused?

13.  The witness of  the complainant  CW1  Shri  Pradip

Tanti  deposed in his  evidence the accused had issued one account

payee cheque no. 144671 dated 30.05.13 for Rs.1,70,927/- from his

A/c No.  10494841912, to be drawn at State Bank of India,  Duliajan

Branch,  Ext.  2  is  the  said  cheque and Exh.2(1)  is  the  signature  of

Trolukya Gogoi. The Complainant Company deposited the said cheque

with their account with the Axis Bank Ltd., Tinsukia Branch on 31.05.13

but the same was dishonoured by the bank on 01.06.13 due to 'Funds

Insufficient'. Exh.3 is the Bank Cheque Return Memo. 

14.   Learned  Counsel  for  defence  submitted  that  the

complainant side did not adduce the evidence of any Bank Official in

this  regard   and  that  inspite  of  availability  of  Bank  Officials,  the

complainant Company did not make any effort to adduce the evidence

of Bank Officials . On perusal of the case record it is reflected that PW1

exhibited  the  Cheque Return Memo as Exhibit 3. Since the Cheque

return Memo is  prima facie  evidence on dishonour of  cheque,  non-

examination of Bank official will  not disprove the same. The cheque

return Memo has been duly exhibited in the present case and it
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clearly reflects that the aid cheque was dishonoured due to insufficient

funds.  

15. Thus it is held that  the cheque  no. 144671 dated

30.05.13 for Rs.1,70,927/-was dishonoured for insufficient funds in the

account of the accused .

Point No. 3 :   Whether the accused received the demand notice

issued by the complainant regarding th

e dishonour of the cheque?

16. CW1 Shri Pradip Tanti deposed in his evidence that

on 14.06.13, the complainant issued a statutory demand notice to the

accused  person  through  its  Lawyer  Shri  K.N.  Suri  demanding  the

accused  person  to  pay  the  amount  covered  by  the  cheque  i.e.

Rs.1,70,927/- within 15 days from the date of receipt of the demand

notice. But the accused has failed to pay the amount covered by the

cheque even after service and receipt of the demand notice . Exhibit 4

is the Office Copy of the legal notice. CW1 exhibited the  signature of

Shri K.N. Suri.  as Exhibit 4(2). CW1 also exhibited the postal receipt of

sending demand notice as Exhibit 5 and Exhibit 6 is the A/D Card. 

         17. The  accused  did  not  deny  the  receiving  of  legal

notice at any point of time.  The A/D Card beared the signature of the

addressee.  The address mentioned in the A/D Card is the very same

address as mentioned in the case and the accused did not raise any

objection regarding the address. Hence  the demand notice s deemed

to be served in the eye of law.  

Point No. 4 :    Whether the accused  committed any  offence

under section 138 of N.I Act?
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              18.   According to Kusum Ingots and Alloys Ltd. v.

Pennar Peterson Securities Ltd. and Ors. etc.  

MANU/SC/0127/2000 the following ingredients   are required to be

satisfied for making out a case Under Section 138 of the NI  act:

(i) a  person  must  have  drawn  a  cheque  on  an

account maintained by him in a bank for payment

of a certain amount of money to another person

from out of that account for the discharge of any

debt or other liability;

(ii) that  cheque  has  been  presented  to  the  bank

within a period of  six months from the date on

which  it  is  drawn  or  within  the  period  of  its

validity, whichever is earlier;

(iii)  that  cheque  is  returned  by  the  bank  unpaid,

either because the amount of money standing to

the credit of the account is insufficient to honour

the  cheque  or  that  it  exceeds  the  amount

arranged  to  be  paid  from  that  account  by  an

agreement made with the bank;

(iv) the  payee  or  the  holder  in  due  course  of  the

cheque makes a demand for the payment of the

said  amount  of  money  by  giving  a  notice  in

writing,  to  the drawer of  the cheque,  within 15

days of the receipt of information by him from the

bank  regarding  the  return  of  the  cheque  as

unpaid;

(v) the drawer of such cheque fails to make payment

of the said amount of money to the payee or the 

javascript:fnOpenGlobalPopUp('/citation/crosscitations.asp','MANU/SC/0127/2000','1');
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holder in due course of the cheque within 15 days

of the receipt of the said notice.

         19. In  the  present  case  it  has  already  been  held  in

Point No. 1 that the accused person did not  issue cheque No.144671

dtd.  30.05.2013 for Rs. 170,927/- ( Rupees  One Lakh Seventy

Thousand  nine  hundred  and  twenty  seven)  in  favour  of  the

complainant company for discharge of  legally enforceable debt i.e for

repayment of loan amount taken from the complainant Bank.

         20. Considering the above facts and reasons, I find that

the prosecution failed to prove the ingredients of offences punishable

u/s 138 N.I. Act.. Accordingly, the accused person Sri Trolukya Gogoi  is

acquitted from the offences punishable under the above section of law

and accordingly, I exonerate the accused person, setting him at liberty

forthwith. The bail bonds shall stand cancelled after six months. 

 21. This case is accordingly disposed of.

 Given under my hand and seal of this Court on the  4th

day of June, 2019.

 

Dictated and corrected by me. 

  (A. Bhattacharyya)                          (A. Bhattacharyya)           
      Chief judicial Magistrate,                    Chief Judicial Magistrate,

     Tinsukia.                                                Tinsukia. 
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APPENDIX

COMPLAINANT WITNESSES:

P.W- 1 Sri Pradip Kumar Tanti.

COMPLAINANT EXHIBITS  : 

Ext.1- Notarized Power of Attorney dated 03.09.16,

Ext.2- Cheque bearing no. 144671 dated 30.05.13,

Ext.3- Bank Cheque Return Memo,

Ext. 4- Demand Notice,

Ext.4(1) & 4(2)- Signatures of Sri K.N. Suri, Advocate,

Ext.5- Postal Receipt,

Ext. 6- A/D card.

DEFENCE WITNESSES:

None

DEFENCE EXHIBITS  : 

Nil      

   ( A. Bhattacharyya )
                  Chief Judicial Magistrate,
                                                                      Tinsukia.   


