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IN THE COURT OF THE SESSIONS JUDGE :: ::  TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Appeal Case No. 24 (3) of 2018

Md. Akramul Hussain, 

S/o - Md. Abdul Mannan

R/o- Mirihula

P.S.- Moran,

Dist. Dibrugarh, Assam .......................... Appellant

-Versus -

1. The State of Assam.

2. Sri Hitesh Goenka 

District- Tinsukia, Assam ......................... Respondents. 

 Appearance: 

P.K. Dutta,

Advocate   ........................ For the Appellant
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A.K Choubey,

Advocate        ..................... For the Respondents

Date of Argument:   30/05/2019

Date of Judgment:  12/06/2019  

 J   U   D   G   M   E   N   T

1.        This appeal is directed against the judgment dated

01/09/2018,  passed  by  the  Ld.  Assistant  Sessions  Judge,

Tinsukia, in Sessions Case no. 148 (T) of 2016. By the impugned

judgment, the Ld. trial court convicted the appellant u/s 395 of

the Indian Penal Code. 

 PROSECUTION CASE

2.  On 06/02/2010, at about 8.30 pm, Hitesh Goenka was

closing his shop. At that point of time, 7/8 persons had arrived

there in a vehicle. One of those persons had fired one shot from

a pistol and after that forcibly entered into the shop of Hitesh

Goenka and decamped with many articles. The articles taken

away  by  the  miscreants  included  electronic  weighing  scale,

digital cameras, mobile phones, driving license, PAN card and

cash amount of Rs. 10,000/- etc.  At the time of the incident,

Hitesh Goenka had raised alarm and some persons arrived there

and all of them got together to detain one of the miscreants.

While, the others managed to escape. 

3.  During  the  period  of  investigation,  the  Sumo  vehicle,

used  by  the  miscreants  at  the  time  of  the  occurrence  was
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seized  by  police  from  Md.  Dulu  Ali.  Two  numbers  of  mobile

phones  were  seized  from  Dilip  Das.  Four  rounds  of  .22  live

ammunitions were recovered from Akramul Hussain. 

4.  During the period of investigation, a TIP was conducted.

The witnesses of the TIP were Hitesh Goenka, Suresh Karmakar,

Chandra  Paul  Dusad  and  Manoj  Sharma.  They  identified  the

suspects  Akramul  Hussain,  Sheikh  Bhaijan  @  Takla,  Dhonti

Gogoi @ Lohit and Lohit Das as the miscreants, who had gone

to the shop of the informant. 

5.  On conclusion of  investigation,  police  filed the charge

sheet against the accuseds Akramul Hussain, Dulu Ali, Bhaijan

Ali, Dilip Das, Nanda Kishore Ojha and Amrit Bahadur Sonar u/s

395 and 397 of the Indian Penal Code. The cases against Nanda

Kishore Ojha and Dilipa Das have been filed, because they had

jumped bail and their appearance could not be procured by the

trial court. The aforementioned Amrit Bh. Sonar was declared a

juvenile. 

6. On their appearance before the trial court, the charges

u/s 395 and 397 of I.P.C and u/s 25 (1) (a) of Arms Act were

framed against the accuseds Dulu Ali,  Dhonti  Gogoi  @ Luhit,

Bhaijan Ali and Akramul Hussein. 

7. During the trial of the case, nine prosecution witnesses

have been examined. The defence plea was total denial. On the

basis  of  the  evidence  on  record,  the  trial  court  passed  the

impugned judgment. 

POINT FOR DETERMINATION

8.   The only point for determination in this appeal is as to

whether the impugned judgment suffers from any irregularity? 
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  DECISION AND REASONS THEREOF

9.        In the case before me, on 19/07/2018, the accused

persons  were  examined  u/s  313  Cr.PC.  The  order  dated

19/07/2018 reads like this:-

"Accused  persons  namely,  Akramul  Hussain,  Dhonti

Gogoi, Md. Dulu Ali and Bhaijan Ali are present. 

The statement of the accused persons are recorded u/s

313 of the CrPC. Defence declined to adduce any evidence.

Fix 31/07/2018 for argument."

10.  On a plain reading of the aforesaid order, it is clear that

the Ld. trial court did not comply with the provision of law, while

conducting the trial of this case. The relevant provisions of law

on this point are sections 232 and 233 of the Cr.P.C. 

11.  Section 232 Cr.P.C reads as under :-

"232.  Acquittal.—If,  after  taking  the  evidence  for  the

prosecution,  examining  the  accused  and  hearing  the

prosecution and the defence on the point, the Judge considers

that  there  is  no  evidence  that  the  accused  committed the

offence, the Judge shall record an order of acquittal. "

12.  Whereas section 233 Cr.P.C reads as under :-

"233. Entering upon defence.—(1) Where the accused is

not  acquitted  under  section  232,  he  shall  be  called upon  to

enter on his defence and adduce any evidence he may have in

support thereof. 

(2)  If  the  accused  puts  in  any  written  statement,  the

Judge shall file it with the record. 
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(3) If the accused applies for the issue of any process for

compelling the attendance of any witness or the production of

any  document  or  thing,  the  Judge  shall  issue  such  process

unless  he  considers,  for  reasons  to  be  recorded,  that  such

application should be refused on the ground that it is made for

the purpose of vexation or delay or for defeating the ends of

justice." 

13.  In  a  sessions  case,  after  recording  the  prosecution

evidence and after examining the accuseds u/s 313 Cr.P.C, if the

Court considers that there are no sufficient evidence to record

conviction,  the  accuseds  must  be  immediately  acquitted;

whereas,  section  233  of  Cr.P.C  states  that  when  there  is

sufficient  prosecution  evidence  to  record  conviction  of  the

accuseds,  then  it  is  the  duty  of  the  Court  to  direct  him  to

adduce defence evidence.  Here in this case,  the wish of  the

accuseds is not relevant. The Court is duty bound to give him an

opportunity to adduce evidence and after that, if the accused

declined to adduce evidence, then only the case shall proceed

to the stage of argument. 

14.  The order  dated 19/07/2018 shows that  the accuseds

were not given an opportunity to adduce evidence. The order

dated 19/07/2018 simply states that the accuseds declined to

adduce any evidence. That is not correct according to law. After

recording the statement under section 313 Cr.P.C Court  must

give an opportunity  to  the accused to  enter  defence.  If  the

accused declined to adduce evidence on that day then only the

Court shall proceed to hear the argument. Therefore, it is clear

that the Ld. trial court did not act according to the law. Under

the circumstances, I find that this is a fit case for remand. 
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   O R D E R

15.    That being the position, the appeal is allowed. The case

is remanded to the trial court to comply with the provision of

law, as provided u/s 232 & 233 of the Cr.P.C and thereafter, the

Court  shall  dispose  of  the  case  in  accordance  with  the

procedure laid down by law. Send down a copy of this judgment

along with the LCR. 

    Given under my hand and seal of this Court on this

12th day of June, 2019.   

 (P.J. Saikia)

   Sessions Judge

                               Tinsukia 

Dictated & corrected by me.  

     Sessions Judge         

        Tinsukia

 


