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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Revision Case No. 09 (1) of 2019

Sri Narendra Chandra Dhar

S/o- Lt. Ramesh Chandra Dhar

R/o- Doomdooma Pathar Gaon

Mouza- Tingrai

P.O & P.S.- Doomdooma

Dist.- Tinsukia (Assam)   ......................... Petitioner

-Versus -

1. Smti. Hunmai Gogoi

W/o-  Sri Mridul Gogoi

R/o- Doomdooma Pathar Gaon

Mouza- Tingrai

P.O & P.S.- Doomdooma

Dist.- Tinsukia (Assam)

2. Sri Bhaskar Jyoti Bora, ACS,

Executive Magistrate, Tinsukia ................. Opposite party/
Respondent

 Appearance: 

Naresh Prasad, 

Advocate      ........................ For the Petitioner 
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A. K. Karmakar,

Advocate        ..................... For the Opposite party

Date of Argument:   11/06/2019

Date of Judgment:    17/06/2019

 J   U   D   G   M   E   N   T

1.         This  revision  is  directed  against  the  order  dated

08/11/2018, passed by the Ld. Executive Magistrate in case no.

22/2015. 

 FACTS OF THE C  ASE

2.  The  respondent  herein  Smti  Hunmai  Gogoi  had

purchased 1 Katha 2.79 Lessas of land, covered by Dag No. 495

of P.P No. 13 from Gopal Kalindi. She also purchased another

plot of land measuring 4 Katha 5.28 Lessas covered by Dag No.

492 of P.P No. 13 from Geetanjali Barua. Both the lands were

purchased through two numbers of registered sale deeds. The

respondent  had  also  mutated  herself  in-respect  of  the  land.

Both  the  plot  of  lands  purchased  by  the  respondent  stand

adjacent  to  one  another.  After  purchasing  the  land,  the

respondent  had  constructed  an  Assam  Type  House  on  the

aforementioned 4 Katha 5.28 Lessas of land covered by Dag No.

492 of PP No. 13. She has been living in the said house with her

family.  The other plot of land measuring 1 katha 2.79 Lessas

covered by Dag No.13 remained vacate. 

3.  The petitioner Narendra Chandra Dhar was a goldsmith

and  he  had  good  relationship  with  the  respondent.  The
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petitioner expressed his intention to construct a katcha house in

a roadside Govt. land, situated infront of the aforementioned 1

Katha 2.79 Lessas of land covered by Dag No. 495 of PP No. 13.

Accordingly, the petitioner constructed the katcha house on the

Govt. land and has been possessing the same since then. 

4.  In the mean time, the opposite party noticed that the

opposite party collected construction materials and also digging

lands on the backside of the house to construct a bath room

and a latrine. The opposite party suspected that the opposite

party might have encroached upon her aforesaid 1 Katha 2.79

Lessas  of  land.  Therefore,  she  got  the  lands  measured  and

found that infact the petitioner had encroached upon her land. 

5.  Narrating the aforesaid facts, the opposite party filed a

petition before the District Magistrate, Tinsukia. The matter was

forwarded  to  police  for  report.  Later  on,  police  submitted  a

report.  On  the  basis  of  the  said  police  report,  the  Ld.  court

below had drawn a proceeding u/s 145 Cr.PC and in exercise of

its power u/s 146 (1) of the Cr.PC, restrained both sides from

entering into the disputed land. 

6.  The  proceeding  before  the  court  below  started  on

25/06/2015 and since then, the proceeding has not reached its

logical conclusion. Finally, on 08/11/2018, the Ld. court below

directed both sides for hearing them in the matter of pertaining

to disobeying of status-quo order. 

7.  The  Ld.  counsel  for  the  opposite  party  herein  has

submitted  that  the  dispute  between  the  petitioner  and  the

opposite  party  is  a  private  dispute  and  therefore,  the  Court

below should not have any interference into the matter. 
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     POINT FOR DETERMINATION

8.   The only point for determination in this revision petition,

is as to whether the interference of the Court below into the

matter is illegal? 

DECISION AND REASONS THEREOF

9.       The primary object of a proceeding under Section 145 of

the Cr. P. C is the prevention of a breach of the peace arising in

respect  of  a  dispute  relating  to  the  possession  of  certain

immovable property.  The order in a proceeding under Section

145 is interim in nature and is passed with a view to achieve

one object, i.e. to avoid a breach of the peace arising out of a

dispute  relating  to  such  possession.  The  sole  object  of  the

inquiry is to find out as to who was in possession of the disputed

property on the date of the preliminary order and in case such a

party  was  forcibly  and  wrongfully  dispossessed  by  the  other

party within two months next before the preliminary order, the

Magistrate should treat the party so dispossessed as if he had

been  in  possession  at  such  date  and  restore  such  party  to

possession under Sub-section (6) of Section 145. 

10.  The Court  below is a criminal  court  exercising powers

under the Criminal Procedure Code. A criminal court has nothing

to do with the merits of the claim of the respective parties but is

primarily concerned with the question of possession. The effect

of  the  final  order  under Section  145 is  that  the  party  whose

possession was declared by the Magistrate shall be entitled to

such possession until  evicted therefrom in due course of law.

Evicted  means  nothing  more  than  dispossessed.  Thus,  the

successful party shall be entitled to remain in possession until

dispossessed in due course of law.

https://indiankanoon.org/doc/1405190/
https://indiankanoon.org/doc/1405190/
https://indiankanoon.org/doc/1405190/
https://indiankanoon.org/doc/1405190/
https://indiankanoon.org/doc/1405190/
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11.  A proceeding under Section 145, Cr. P.C. deals with the

fact of possession on the date of the preliminary order passed

under Section 145(1),  Cr.  P.C.  It  confers no title to remain in

possession of the disputed property. The order is subject to the

decision of the civil Court. The unsuccessful party therefore can

get relief in the civil Court as the declaration of the possession

of  one of  the parties in the proceeding is  until  he is  evicted

therefrom in due course of law.

12.  The  Hon,ble  High  in  Court   Maqbul  Hussain  Vs.

Syadur Rahman (1986) 2 GLR 167 held that when the dispute

between the parties is a civil dispute, the exercise of jurisdiction

by the Executive Magistrate, under Section 145 CrPC is illegal

warranting  interference  by  the  revisional  Court.  The  relevant

extract of the above decision in Maqbul Hussain(Supra) reads as

follows – 

“1. It is difficult to obtain an order of injunction in a civil

suit because the party is bound to satisfy the court that there is

a prima facie case, the balance of convenience tilts in his favour

and also to satisfy  the court  that  if  injunction is  refused the

applicant shall suffer irreparable injury. So many hurdles are to

be crossed before obtaining an order of injunction. An order of

injunction or prohibitory order takes away certain rights of the

party injuncted. It is indeed difficult to obtain an injunction, but

just throw a petition and assert that there is apprehension of

breach  of peace in respect of the possession of an immovable

property, claim for drawing up a proceeding assenting right to

posses the property,  a  proceeding is  readily drawn up under

Section 145 CrPC. The proceeding is initiated no matter whether

it  is  a  private  dispute between the parties  or  it  is  a  dispute

which  necessitates  drawal  of  the  proceeding  for  the

maintenance of public order and tranquility. 
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2. The distinction between the concept of public order, law and

order  or  public  tranquility  is  to  be  found  in  the  picturesque

description drawn by Hidayatullah, J, in Ram Manohar Lohia Vs.

State of Bihar, AIR 1966 SC 740. The distinction between the

security  of  State,  public  order  and law and order,  i.e.  public

tranquility,  has  been  defined  by  drawing  three  concentric

circles. „Public Order‟ comprehends disorder of less gravity than

those affecting „public order‟. One, is to close his eyes and take

three concentric circles. Law and order represents the largest

circle within which is the next circle representing public order

and the smallest circle represents security of State. It is then

easy to visualize that an act may affect law and order or public

tranquility but not public order just as an act may affect public

order but not security of the State. Public 12 order means the

even tempo of life of the community even in a specified locality.

Disturbance  of  public  order  is  to  be  distinguished  from acts

directed against individuals which do not disturb the society to

the  extent  of  vibrating  a  general  disturbance  of  public

tranquility. If a party illegally and forcibly occupies the land of

another, people may be shocked and even mentally disturbed

but  the  life  of  the community  may keep on moving  keeping

peace with the even tempo of life of the community is disturbed

or jeopardized, it may be a case of disturbance of public order

and tranquility. The acts of private parties with affect personal

rights and obligations only but do not disturb the even tempo of

the society are merely private feuds for which action may not

be  necessary  to  be  taken  under  Chapter  X  of  the  Code  of

Criminal Procedure. Section 145 of the Code clearly states that

to assume jurisdiction the Magistrate must be satisfied that the

dispute is likely to cause “a breach of peace”. It is not a breach

of  mental  peace  of  the  parties  but  apprehended  breach  of

peace  in  the  locality.  Ordinarily,  a  person  dispossessed  of
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property must sue for recovery of specific immovable property

under Section 5 and 6 of the Specific Relief Act and if there is

threat  to  dispossess  him he should  institute  a  suit  to  obtain

injunction.  These  are  forum for  establishing  the  right  of  the

litigants. A proceeding under Section 145 CrPC is, therefore, an

extraordinary provision to grant extraordinary relief when there

is likelihood of breach of peace in the locality. The final order of

magistrate  is  subject  to  the  decision  of  the  civil  court.  It  is,

therefore, seen that private dispute between two persons which

does  not  disturb  law  and  order  or  occasion  a  breach  of  the

peace in the locality the forum for getting relief is the civil court

of competent jurisdiction. Now, what I find all around is that just

on some pretext or pretence flood of proceedings under Section

145  CrPC  are  entering  in  courts  like  flood  water  entailing

wastage of public money and public time. Before taking up a

proceeding under Section 145 of the Code the Magistrate must

be careful cautious, circumspect and slow. The quintessence of

the decision of the Supreme Court in Ram Sumer Puri Mahani

Vs.  State  of  U.P.  AIR  1985 472 is  to  discourage  proceedings

under Section 145 of the Code as far as possible. It is necessary

to avoid multiplicity of litigation which is against the interest of

the parties and in most of the cases public time is wasted over

meaningless  and  unnecessary  proceedings.  In  Ram

Sumer(Supra)  a  note  of  warning  has  been  sounded  by   the

Supreme Court that the Magistrate should initiate proceedings

under Section 145 of the Code when the essential elements of

the section are found to be present in the case. However, these

are my passing observations.”

13.  Coming back to the case in hand, there is no doubt that

the  dispute  between  the  parties  is  a  private  dispute.  The

materials  available  in  the  record  show  that  there  was  no
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possibility of breach of public peace and tranquility. I am of the

considered opinion that the drawal of the proceeding u/s 145

Cr.P.C itself is beyond the provision of law. The impugned order

requires interference. Therefore, the revision petition succeeds.

    O R D E R

14.   In  the  result,  the  revision  petition  is  allowed.  The

impugned order dated 08/11/2018 is  set aside.  Send down a

copy of this judgment along with the LCR. 

    Given under my hand and seal of this Court on this

17th day of June, 2019.

          (P.J. Saikia)

          Sessions Judge

                    Tinsukia 

Dictated & corrected by me.  

             Sessions Judge       

      Tinsukia


