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IN THE COURT OF THE SESSIONS JUDGE :: ::  TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Appeal Case No. 07 (1) of 2019

Sri Deepen Kumar Handique,

S/o- Sri Purna Prashad Handique

R/o- Simaluguri village

P.S- Bordumsa

Dist.- Tinsukia, Assam .......................... Appellant

-Versus -

 Smti Pori Gogoi

W/o-  Sri Deepen Kumar Handique

D/o- Lt. Gojen Gogoi

R/o- No.1 Upor Ubon Gaon

P.S-  Kakopathar

District- Tinsukia, Assam ......................... Respondent

 Appearance: 

Smti Bornali Handique, 

Advocate       ........................ For the Appellant

Usha Boruah,

Advocate        ..................... For the Respondent
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Date of Argument:   13/06/2019

Date of Judgment:    26/06/2019

 J   U   D   G   M   E   N   T

1.       This  appeal  is  directed  against  the  order  dated

26/02/2019, passed by the Ld.  Judicial  Magistrate  First  Class,

Tinsukia in Misc. D.V. Case No. 09/2018. By the impugned order

u/s 21 of the Domestic Violence Act, the Ld. trial court handed

over the custody of the 5 years old daughter of the parties to

the  wife.  The  husband has  challenged the  said  order  in  this

appeal. 

FACRS OF THE CASE

2.  On  06/07/2010,  the  present  appellant  married  the

respondent.  It  was  a  social  marriage.  After  6  months  of

marriage, the present appellant along with his family members

allegedly  subjected  the  respondent  to  cruelty.  On  three

occasions, the mother in law of the respondent even assaulted

her. During those three occasions, the appellant was present,

but he took the side of his mother only. 

3.  When the respondent was pregnant, she was not even

allowed to have food for a period of 50 days and for that matter,

the respondent had to take food in the house of a neighbour.

The respondent is a TET teacher and because of some meetings

or  other  works  in  the  school,  she  sometimes returned home

lately and on every such occasion, the appellant misbehaved

with  her  by  suspecting  her  of  having  illicit  relationship  with

other person. 
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4.  On 11/10/2013, a daughter was born out of the wedlock,

but the woes of the respondent never subsided. After about 7

years, on 18/02/2018, the mother in law of the respondent had

snatched away her ornaments, asking her to leave the house.

Finally,  on  19/02/2018,  the  respondent  left  her  matrimonial

house, leaving behind her 4 years old daughter. The respondent

has claimed that in fact, her daughter was snatched away by

the appellant. Thereafter, the respondent filed a case u/s 498

(A) of the I.P.C.

5.  After  the  present  D.V.  Case  came  into  being,  the

respondent filed a prayer before the Court below, praying for

custody of her daughter and the Ld. trial court gave custody of

the 5 years old daughter to the respondent. 

 POINT FOR DETERMINATION

6.   The only point for determination in this appeal, is as to

whether the impugned order suffers from any illegality? 

DECISION AND REASONS THEREOF

7.     The appellant  herein is  the father of  the child.  He has

alleged that the trial court got carried away by the notion that

since  the  minor  child  is  a  female  child  and  therefore  she

requires love and care of her mother. The appellant also stated

that the trial court did not took notice of the fact as to whether

the mother has the capability to look after the welfare of the

child. 

8.  It  is an admitted fact that the age of the child was 4

years 7 months at the time of passing the order. There is no

denial  on the  part  of  the appellant  that  the respondent  is  a

teacher by profession.  Under section 6 of  the Hindu Minority
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and Guardianship Act 1956, the custody of a minor, who has not

completed the age of 5 years shall be with the mother. Here in

this case, the child is below 5 years of age. So, the law is in

favour of the respondent. Thus I have the reason to hold that

the Ld. trial court has rightly given her custody to her mother. I

do not find any merit in this appeal. 

    O R D E R

9.  That being the position, the appeal is found to be devoid

of any merit and is accordingly dismissed. Send down a copy of

this judgment along with the LCR. 

    Given under my hand and seal of this Court on this

26th day of June, 2019.   

    (P.J. Saikia)

   Sessions Judge

                               Tinsukia 

Dictated & corrected by me.  

     Sessions Judge         

        Tinsukia

 


