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IN THE COURT OF THE DISTRICT JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

District Judge, 

Tinsukia

Misc Appeal Case No. 14 of 2019

Assam Power Distribution Company Ltd. 

Represented by Sub-Divisional Engineer

Tinsukia Electrical Sub-Division-II

P.O, P.S & Dist. Tinsukia, Assam ....................... Appellant

-Versus -

 Sri Dhanya Kanta Borah,

S/o-  Lt. Bhupen Borah. 

R/o- Dihingia Gaon

P.S &  District- Tinsukia, Assam...................   Respondent

 Appearance: 

Sanjay Shah & B. Prasad

Advocate   ........................ For the Appellant
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Brijesh Mishra,

Advocate        ..................... For the Respondent

Date of Argument:   19/06/2019

Date of Judgment:    27/06/2019

 J   U   D   G   M   E   N   T

1.     Challenge in this appeal is to the order dated 05/03/2019,

passed  by  the  Munsiff  No.1,  Tinsukia  in  Misc  (J)  Case  No.

09/2019, arising out of T.S 13/2019. 

FACTS OF THE CASE

2.  The respondent is a consumer of electricity under the

appellant. He paid the last bill on 22/01/2019. Thereafter, on

28/02/2019, the appellant disconnected the electricity line to

the premise of the respondent. Therefore, the respondent filed

suit before the court below, praying for a decree of mandatory

injunction,  asking  the  appellant  to  reconnect  the  electricity

line. The respondent also filed a petition under Order 39 Rule 1

and  2  of  the  C.P.C,  praying  for  an  ad-interim  mandatory

injunction, directing the appellant to reconnect the electricity

line. 

3.  The Ld.  trial  court  vide order dated 01/03/2019 held

that there was no prima-facie case for an ad-interim injunction.

Therefore, refused to pass an exparte order of injunction. 

4. After  four  days,  on  05/03/2019  the  respondent  again

approached the court and prayed for an exparte injunction and

this time, the court  below granted an ad-interim mandatory
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injunction, directing the appellant to reconnect the electricity

line. 

5.  Now, against this order dated 05/03/2019, the present

appeal has been filed, on the ground that the Ld. trial court is

not empowered to review its own order, in the manner as the

trial court had done it. 

   POINT FOR DETERMINATION

6. The only point for determination in this appeal is as to

whether  the  impugned  order  suffers  from  illegality  and

impropriety?  

DECISION AND REASONS THEREOF

7. In the order dated 01/03/2019, the court below held that

there was no prima-facie case for passing an exparte  order

and the same court after four days found a prima-facie case in

favour of the respondent. 

8.  The ld trial court never stated in the impugned order as

to  whether  there  is  a  prima  facei  case  or  as  to  how  the

respondent would suffer irreparable loss in the event of refusal

to grant injunction. The impugned order seems to be based on

some judgments of the superior courts. There is nothing in the

impugned order as to what the superior courts have laid down.

The  impugned  order  is  like  an  executive  order.  I  lack  the

requirements of a judicial order.

9. Another  point  that  requires  to  be  mentioned  at  this

stage  is  that  the  initial  order  dated  01/03/2019  and  the

subsequent  order  dated  05/03/2019  were  passed  by  two

different  judges.  It  is  against  judicial  propriety  to  have  two

different  views  by  the  same  court.  A  court  cannot  have

different  opinions  with  the  change  of  judges.   Furthermore,
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each of the judges is duty bound to respect each other. I have

no doubt that the order dated 05/03/2019 is against the tenets

of judicial propriety and decorum.

10.  Once, the court holds that there is no prima-facie case

in  favour  of  the  petitioner,  with  the  change  of  Presiding

Officers,  the same court is not entitled to have an opposite

view. Judicial opinion is presumed to be made on the basis of a

sound  reasoning.  The  Ld.  trial  court  vide  its  order  dated

01/03/2019  has  given  its  reasons  and  refused  to  grant  ad-

interim exparte injunction. Therefore, the same court cannot

sit  on  appeal  against  its  own  order.  Under  the  aforesaid

reasons, the impugned order dated 05/03/2019 is bad in law.

Therefore, the appeal is allowed. 

      O R D E R

11. In the result, the appeal is allowed. The impugned order

dated 05/03/2019 is set aside. The Ld. trial court is directed to

pass an appropriate order, after giving opportunities of being

heard to both sides. Send down a copy of this judgment along

with the LCR. 

    Given under my hand and seal of this Court on this

27th day of June, 2019.

          (P.J. Saikia)

          District Judge

                    Tinsukia 

Dictated & corrected by me.  

             District Judge       

      Tinsukia


