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IN THE COURT OF THE SPECIAL JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Special Judge, 

Tinsukia

POCSO Case No. 15 (M) of 2015

      U/s. 8 of the POCSO Act

The State of Assam .......................... Complainant.

-Versus -

 Sri Bom Bahadur Chetry

S/o- Meg Bahadur Chetry

R/o- Jamadhar Basti, Borgolai

P.S-  Margherita

District- Tinsukia, Assam      .......................... Accused.

 Appearance: 

Sri B.L Agarwal,

Spl. Public Prosecutor        ..........For the State

T.S. Mukherjee,

Advocate               ..................... For the accused. 

Date of Argument:   28/06/2019

Date of Judgment:    28/06/2019
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 J   U   D   G   M   E   N   T

 PROSECUTION CASE

1. Smti Rupa Chetry had lodged an ejahar before police on

10/05/2015, alleging that on 27/04/2015, while she and her

husband were absent in her house, the accused who is her

land  lord  had  committed  rape  upon  her  daughter  Monisha

Chetry.  When  Rupa  Chetry  returned  home,  her  daughter

informed her about the aforesaid fact. 

2. During the period of investigation, the victim girl  was

subjected  to  medical  examination.  Dr.  Chinmoyee  Phukan,

who  examined  the  victim  girl  on  10/05/2015,  found  the

following:-

"Menarche-  two  years  back.  Her  LMP  was  on

06.05.2015. Urine for pregnancy test done and it was found

negative. 

General  configuration  and  development  -  normal.

Mental state- normal. Height- 155 cm. Weight - 40 kg. Teeth -

28.  Abdomen -  not  palpable  and soft.  Breasts,  areola  were

examined,  but  no  injury  detected.  Scalp  hair,  pubic  hair-

adequate.  Axillary  hair-  adequate.  Genitals  -  not  examined,

because she was on the 5th day of her menstruation. 

Labia minora and labia majora - not examined. None of

the genital parts could be examined, because she was on the

5th day of her menstruation. 

Injuries  on  other  parts  of  the  body-   not  found.

Radiological  examination was done for determination of  her

age and as per radiological report, her age is above 14 years

and below 18 years." 
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3.  Doctor opined that on clinical examination, no signs of

recent sexual intercourse was found upon the person of the

victim girl. Doctor also opined that the age of the victim girl

was above 14 years and below 18 years. 

4.  On conclusion of investigation, police filed the charge

sheet against the accused u/s 376 and 506 of the I.P.C. and

under section 8 of the POCSO Act. During the tenure of my Ld.

Predecessor, the charge u/s 8 of the POCSO Act was framed

against the accused. 

POINT FOR DETERMINATION

5.   The only point for determination in this trial, is as to

whether the accused had committed sexual assault upon the

victim girl? 

DECISION AND REASONS THEREOF

6.  At  the  outset,  I  must  disclose  that  in  this  case  the

victim and her mother, who is the complainant of this case

were never found. Inspite of all possible efforts, their presence

could not be procured by this court. Even the statement of the

victim girl, that was recorded u/s 164 Cr.PC is not available in

the record. 

7.  In  order  to  prove the case against  the accused,  the

prosecution side has examined as many as twelve witnesses,

including the Doctor, who had examined the victim girl at the

time of investigation and the Police investigating officer of this

case. The defence plea is total denial. I have carefully gone

through the prosecution evidences. 

8.  Dr. Chinmoyee Phukan has stated in her evidence that

on the day of examination, the victim girl was on the 5th day
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of  her  menstruation.  Therefore,  she  could  not  examine  her

genital parts. Therefore, in this case there is no such evidence

to that effect. 

9.  The  other  witnesses  in  this  case  are  Smti  Phuloda

Chetia, Sri Rubul Chetia, Sri Bijoy Mura, Smti Lakhi Mura, Smti

Radha Newar,  Sri  Pemba Lama,  Smti  Meena Devi,  Sri  Indra

Tamang, Smti Rita Gurung and Sri Debojit Duwarah. 

10.  The witness Phuloda Chetia has stated that she knew

the accused as well as the victim girl. She has stated that one

day in the month of  May 2015, while she was traveling by a

train to Tinsukia, she made a person called Bikash Baidya, who

told her that the accused had committed rape upon a minor

girl. Phuloda Chetia has stated that on the next day, she made

an inquiry into the matter, but she found the victim girl in the

house of Huntu Dowarah. Infact, the victim girl was residing

with her aunt at that time in a rented house owned by Huntu

Dowarah. The witness Phuloda Chetia has quoted the victim as

telling  her  that  on  27th  March,  2015  the  accused  had

committed  rape  upon  her,  while  her  parents  were  not  at

home. The victim allegedly told this witness that the accused

had taken her into his bed room and committed rape upon her.

The victim also told Phuloda Chetia that at about 3 am, she

came out of the house on the pretext of passing urine and

thereafter, she fled away from the house of the accused. The

victim also told this witness that initially she did not disclose

the fact before anyone, as because she was threatened by the

accused. 

11.  The witness Rubul Chetia has stated that Smti Phuloda

Chetia  informed  him  over  telephone  that  the  accused  had

committed rape upon a minor girl. Rubul Chetia has stated in
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his evidence that after getting the information, he went to the

house of the victim and he had over heard the victim telling

some people that on 27/05/2015, the accused had committed

rape upon her in his house. 

12.  The witness Bijoy Mura and Lakhi Mura knew nothing

about the occurrence. 

13.  The witness Radha Newar has stated in her evidence

that one morning, while she was going to her mother's house,

which was situated near the house of the accused, one lady

called her and told her that the accused had committed rape

upon a 13 years old girl. Radha Newar has stated that after

hearing about that fact, she returned home and met the victim

girl in the house of one Chetiani. Radha Newar has quoted the

victim girl, as telling her that the accused had tied her hands,

while there was no one in the house of the accused. 

14.  The witness Pemba Lama has stated in his evidence

that one Debesh Bhandari informed him over telephone that

the accused had committed rape upon a girl and thereafter,

he had gone to the house of a lady, who is associated with

Mahila Samity. He has stated that he had seen the victim in

that  house and the  victim was telling  people  that  she  was

raped by the accused. 

15.  The  witness  Pemba  Lama  was  declared  hostile,  as

because he has resiled from his earlier statement made before

police. He was cross examined by the prosecution counsel, but

there is nothing material in his evidence. 

16.  The witness Meena Devi  has stated in  her  evidence

that she knew the accused and the victim girl. She has stated

that her sister told her that a meeting has been held in the
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village,  on  the issue  that  the  accused had committed  rape

upon the victim girl. Meena Devi has stated that she attended

the  meeting,  where  the  victim  was  also  present.  She  has

stated that in the said meeting, the victim had stated that the

accused had raped her. 

17.  The  witness  Indra  Tamang  is  a  member  of  Gorkha

Students Union. He has stated in his evidence that he heard

about the occurrence and accordingly, went to the house of an

unnamed lady and met the victim girl there. Indra Tamang has

quoted the victim girl,  as  telling him that  the accused had

committed rape upon her. 

18.  The witness Rita Gurung knows the accused and the

victim girl. She has stated in her evidence that the victim is

her cousin. Rita Gurung has stated that one day at about 8.30

am, the victim came to her house and at that time she was

weeping. According to Rita Gurung, the victim told her that the

accused had come to her bed room and rode upon her. 

19.  The witness Debojit Duwarah also knows the accused

and the victim girl. He has stated in his evidence that one day

at about 4.30 am, the victim had come to the house of Rita

Gurung and told her that  the accused had committed rape

upon her. 

20.  The last witness in this case is the Police Investigating

Officer S.I Puranjoy Borah. He spoke about the investigation. 

21.  I have already stated herein before that in this case,

the victim and her mother, who is the complainant of this case

never appeared in this court to adduce evidence. All efforts to

procure  their  attendance  failed.  There  should  not  be  any

dispute in this case to the effect that the victim is the only eye
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witness  to  the  occurrence.  By  failing  to  appear  before  this

court,  the victim could  not  stand cross examination by the

accused. The witnesses, who are examined in this case by the

prosecution are all hearsay. The evidence available in the case

record failed to prove the offence against the accused beyond

all  reasonable  doubts.  Therefore,  I  find  myself  foreclosed

against all  options, but to hold that the offence against the

accused has not been proved beyond all reasonable doubts. 

   O R D E R

22.  In the result, the accused Bom Bahadur Chetry is found

not guilty and accordingly he is acquitted from this case.   

    Given under my hand and seal of this Court on this

28th day of June, 2019. 

   (P. J. Saikia)

  Special Judge

                        Tinsukia 

Dictated & corrected by me.  

                Special Judge     

        Tinsukia
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A   P   P   E   N   D   I   X

PROSECUTION WITNESSES

1. PW1 - Dr. Chinmoyee Phukan

2. PW2  - Smti Phuloda Chetia

3. PW3 - Sri Rubul Chetia 

4. PW4 - Sri Bijoy Mura

5. PW5 -  Smti Lakhi Mura

6. PW6 - Smti Radha Newar

7. PW7 - Sri Pemba Lama

8. PW8 - Smti Meena Devi

9. PW9 - Sri Indra Tamang

10.PW10 - Smti Rita Gurung

11.PW11 - Sri Debojit Duwarah

12.PW12 - S.I. Puranjoy Borah,

PROSECUTION EXHIBITS

1.      Ext.1- Medical report

2.      Ext. 2- Radiological report

3.      Ext. 3- Certified copy of the G.D. entry

4.      Ext. 4 - Sketch map

5.      Ext. 5 - Ejahar

6.      Ext. 6 - Charge sheet

7.    M. Ext.1- Statement of victim 

DEFENCE WITNESS

None. 

Special Judge

             Tinsukia


