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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P. J. Saikia, 

Sessions Judge, 

Tinsukia

Sessions Case No. 64 (M) of 2018

U/s 376 of I.P.C. 

The State of Assam .......................... Complainant.

-Versus -

 Sri Romesh Gogoi

S/o- Sri Hongram Gogoi

R/o- Madhapur Village

P.S-  Bordumsa

District- Tinsukia, Assam      .......................... Accused.

 Appearance: 

Sri A.K. Choubey,

Public Prosecutor   ......................... For the State 

R.R. Borkotoky, 

Advocate               ..................... For the accused. 

Date of Argument:   24/06/2019

Date of Judgment:   28/06/2019 
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 J   U   D   G   M   E   N   T

1.        The case against the accused Romesh Ggogoi  was

committed  for  trial  by  the  Ld.  S.D.J.M,  Margherita  on

14/01/2016.

 PROSECUTION CASE

2.  The prosecution case revolves around an allegation of

penetrative sexual assault upon a minor girl.  Therefore, the

case was registered under the POCSO Act. Inspite of the fact

that during investigation, no documents pertaining to the age

of  the  victim girl  was  seized  by  police.  However,  the  case

continued to be pending as a POCSO Case. In this case, the

victim was subjected to medical examination by Dr. Anuradha

Borthakur, who opined that the victim girl was more than 19

years  old.  Therefore,  the  case  was  newly  registered  as  a

sessions case. 

3.  The factual matrix of this case is like this---- 

The accused in this case had married the cousin of the

victim.  In  the  month  of  January,  2016,  the  victim  was  a

student  of  Class  XI  in  a  Govt.  Higher  Secondary  School,

situated  at  Old  Mohong.  For  pursuing  her  studies,  she  was

staying in the house of the accused for about three months. At

that time, the accused has his wife and three children as well

as his father were residing in the same house. 

4.  One day the victim was sleeping in the house of the

accused and on that day, the members of the family had gone

out  of  the  house.  She  was  sleeping  in  a  room,  which  was

closed from inside. The accused somehow managed to enter

into the room and committed rape upon the victim girl. That
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evening,  when the wife of  the accused returned home,  the

victim told her about the incident. But, inspite of taking any

action against her husband, she rebuked the victim and took

her  to  the  house  of  the  brother  of  the  accused,  which  is

situated at New Mohong, which is at a distance of about 5 KM

away. Infact, she was taken to New Mohong in a motor cycle

by the accused. On reaching New Mohong, the victim tried to

call  her  father  over  telephone,  but  the  telephone  got

disconnected and she could not talk to her father. She stayed

in the house of the brother of the accused at New Mohong and

on the next morning, at  about 3 am, the accused took the

victim to Deobil. On reaching Deobil, the victim stealthily took

the mobile phone of  the accused and sent one SMS to her

friend Bhagyashree Borphukan, asking her to tell her parents

to take her away from Deobil. Thereafter, the accused again

took  the  victim girl  to  Dehing  and  threatened  her  that  he

would kill her with knife. But, by that time, the parents of the

victim reached there and on seeing them, the accused fled

away. Thereafter, the victim lodged an ejahar at Bordumsa P.S.

5.  During  the  period  of  investigation,  the  victim  was

subjected to medical  examination at  Tinsukia Civil  Hospital.

She also gave a statement u/s 164 Cr.PC. 

6.  In this case, initially the charges u/s 4 of the POCSO Act

as well as 376 of the IPC were framed against the accused.

Since,  the  case  got  newly  registered  as  Sessions  case,

therefore, this judgment will center around the question as to

whether the accused had committed rape upon the victim girl.
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    POINT FOR DETERMINATION

7.   The only point for determination in this trial, is as to

whether  the  accused  had  committed  rape  upon  the  victim

girl?

DECISION AND REASONS THEREOF

8.        In order to prove the case against the accused person,

the  prosecution  side  has  examined  as  many  as  eight

witnesses,  which included Dr. Anuradha Borthakur,  who had

examined  the  victim  at  the  time  of  investigation  and  the

police investigating officer Anupam Gowala. The defence plea

is total denial and the accused has examined two witnesses. I

have carefully gone through the prosecution evidences as well

as the defence evidence. 

9.   Considering the nature of the allegation, I shall  first

take up the evidence of the victim girl. She has stated in her

evidence that she was born on 19/05/1998. In her evidence,

she has supported the prosecution case, as narrated herein

before. 

10.  During cross  examination,  the victim girl  has  stated

that the incident of rape took place on 12/01/2016 and she

had lodged the ejahar on 13/01/2016 at about 10.30 pm. The

victim has  also stated before  the defence counsel  that  the

house of the brother of the accused, situated at New Mohong

had  four  persons.  They  were  the  family  members  of  the

brother  of  the  accused.  The  victim  also  stated  before  the

defence counsel that she did not shout there, as her mouth

was  gagged by  the  accused.  The  victim also  stated  in  her

cross examination that at the time of the incident, she resided

at Madhapur; whereas the accused resided at New Mohong in
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a rented house. Before the defence counsel,  the victim has

admitted that in the month of October 2015, she had traveled

with the accused from New Mohong to Jagun in a bike and

stayed there in the house of her aunt. The victim has further

admitted that on that day, she stayed with the accused for

one night, while her cousin i.e the wife of the accused was

stayed  at  Madhapur.  The  victim  girl  has  further  admitted

before the defence counsel that on her insistence, the accused

accompanied her to the house of her aunt at Jagun. 

11.  Now, I shall take up the evidence of Ranjit Moran. His

house is situated adjacent to the house of the accused. He has

stated in his evidence that the victim girl was staying in the

house of the accused for pursuing her studies. According to

Ranjit Moran, he had noticed that the accused and the victim

were having a love affair and when the wife of the accused

came to  know about  that  fact,  she  had a  quarrel  with  the

accused and for that matter, the victim had left the house of

the accused. 

12.  The  witness  Ranjit  Moran  was  declared  hostile,  as

because he has resiled from his earlier statement made before

police.  He  had  stated  before  the  defence  counsel  that  on

12/01/2016, the accused had committed rape upon the victim

girl.  He  also  stated  before  the  police  that  the  wife  of  the

accused had prior knowledge about her husband's relationship

with  the  victim  girl,  but  she  never  spoke  against  that

relationship. 

13.  The  witness  Rupa  Moran  is  the  wife  of  the  witness

Ranjit Moran. She has stated that while the victim was staying

in the house of the accused, she had developed a love affair

with the accused. She has stated in her evidence that on the
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day of occurrence, the wife of the accused was screaming in

her house and on hearing that, she came out of her house and

saw that the wife of the accused was shouting at the victim

girl and also accusing her of having illicit relationship with her

husband. 

14.  Rupa Moran was also declared hostile, as because she

has resiled from her earlier statement made before police. She

had stated before police that on 12/01/2016, the accused had

committed rape upon the victim girl. 

15.  The  other  witnesses  in  this  case  are  Dr.  Anuradha

Borthakur, Smti Archana Konwar, the mother of the victim, Sri

Pratap Dhadumia Sri  Jadav Konwar, the father of the victim

and the police investigating officer. The evidence of Archana

Konwar and Jadav Konwar stands in the same footing. Archana

Konwar has stated that one evening, her daughter called her

over phone and asked her to take her back from the house of

the accused. Archana Konwar has stated that it was late at

night, so, they went to the house of the accused on the next

morning. According to her, they finally found the victim and

the accused on the road near Junapathar. She has stated that

her daughter told her that the accused had committed rape

upon  her.  The  witness  Jadav  Konwar  also  stated  the  same

facts in his evidence. 

16.  Both Archana and Jadav Konwar were cross examined

by  the  defence  counsel.  There  is  nothing  material  in  their

cross examinations to justify an elaborate discussion. 

17.  The witness Pratap Dhadumia is a hearsay witness. He

had heard  that  the  accused had committed  rape  upon the
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victim girl. He has also stated that when the victim girl was

giving statement to police, he had over-heard the said facts. 

18.  Dr. Anuradha Borthakur has stated that there was no

injury  on  the  vulva,  labia  majora  and  labia  minora  of  the

victim girl.  Dr.  Anuradha  Borthakur  has  stated  that  on  the

basis  of  radiological  and  clinical  examination,  she  held  the

victim girl to be more than 19 years old. 

19.  The Police investigating officer Anupam Gowala spoke

about the investigation of the case. 

20.  The first defence witness is the accused himself. He has

stated in his evidence that on 12/01/2016, he was in his other

house at New Mohong. He has further stated that on that day,

at about 5 pm, his wife called him over phone and asked him

to come over to his house at Madhapur. The accused Romesh

Gogoi has stated that on reaching Madhapur, his wife told him

that he was committing mistake and also asked him whether

he was having a love affair with the victim girl. He has stated

that the victim and he both admitted before a lady that they

were  having  a  love  affair.  The  accused  Romesh  Gogoi  has

stated that his wife Rupa Gogoi asked her to leave the house

at Madhapur and accordingly, he went out of the house and

went to his house at New Mohong. 

21.  The second defence witness is Rupa Gogoi. She is the

wife of the accused. She has stated that while the victim was

staying in her house, she came to know that her husband had

developed a love affair with the victim girl. Rupa Gogoi has

stated that when she inquired about the matter,  the victim

admitted before her about her relationship with her husband.
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She has stated that after knowing the said fact,  she simply

asked her husband to get out of her house. 

22.  Both the defence witnesses have been cross examined

by the Ld. Public Prosecution counsel. There is nothing in their

cross examinations to justify an elaborate discussion. 

23.  I  have  carefully  gone  through  the  prosecution

evidences as well as the defence evidences. The prosecution

evidence to the effect that  the accused had maintained an

illicit relationship with the victim girl has not been challenged.

So, it is proved beyond all reasonable doubts that the accused

had an illicit relationship with the victim girl. In this case, the

victim girl is the only eye witness to the occurrence. She has

admitted in her evidence that in the month of October, 2015,

she had insisted upon going to the house of her aunt at Jagun

with the accused. She has also admitted that she stayed in the

house of her aunt with the accused for one night. The victim,

however denied the fact that she was having a love affair with

the accused.

24.  The witnesses Ranjit Moran and his wife Rupa Moran

have their house adjacent to the house of the accused. Both of

them in unison have stated in their evidence that the accused

was maintaining a love affair with the victim girl. Both Ranjit

Moran and Rupa Moran have stated that on the issue of the

relationship between the accused and the victim girl,  there

was a big  quarrel  between the accused and his  wife.  Rupa

Moran has stated that at the time of the said quarrel, the wife

of the accused Romesh Gogoi was shouting at the victim girl

and  also  accusing  her  of  having  illicit  relationship  with  her

husband. The evidence of Rupa Moran has been corroborated

by the accused and his wife Rupa Gogoi. 
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25.  Under  the  aforesaid  circumstances,  I  find  that  the

evidence of the victim girl failed to inspire confidence to the

effect  that  the accused had committed rape upon her.  The

evidence suggests that the victim girl was a consenting party

to the act of the accused. The evidence of the victim girl has

not  been  corroborated  by  any  other  witnesses;  rather  the

defence witness has probablized the fact that the victim was

having an illicit relationship with the accused.

26.  Under the aforesaid premised reasons,  I  hereby hold

that the prosecution evidence has failed to prove the offence

against the accused beyond all reasonable doubts. 

   O R D E R

27. In the result, the accused Romesh Gogoi is found not

guilty and accordingly the accused is acquitted from this case.

    Given under my hand and seal of this Court on this

28th day of June, 2019.

       (P.J. Saikia)

     Sessions Judge

                     Tinsukia 

Dictated & corrected by me.  

        Sessions Judge

           Tinsukia
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A   P   P   E   N   D   I   X

PROSECUTION WITNESSES

1. PW1 - Dr. Anuradha Borthakur

2. PW2  - Smti Archana Konwar

3. PW3 - Smti Gitanjali Konwar

4. PW4 - Sri Pratap Dhadumia

5. PW5 - Sri Ranjit Moran

6. PW6 - Sri Jadav Konwar

7. PW7 - Smti Rupa Moran

8. PW8 - Sri Anupam Gowala, S.I. 

PROSECUTION EXHIBITS

1.      Ext.1- Medical report

2.      Ext. 2- Laboratory report

3.      Ext. 3- Radiological report with X-ray plates

4.      Ext. 4 - Ejahar

5.      Ext. 5 - Statement of victim u/s 164 Cr.PC

6.      Ext. 6 - Sketch map

7.      Ext. 7 - Charge sheet

8.      Ext. 8 -     Statement of Rupa Moran u/s 161 Cr.PC

DEFENCE WITNESS

1. DW1 - Sri Romesh Gogoi

2. DW2 - Smti Rupa Gogoi

     Sessions  Judge

            Tinsukia


