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1.  This criminal revision petition arises out of a petition u/s 

397/399 of the Cr.P.C. dated 1.9.2018 passed by the court of Sri Boloram 

Kshetry, the learned S.D.J.M., Margherita in connection in Misc. Case 

No.39/2017 u/s 125 of the Cr.P.C.  

2.  The prosecution case, in brief, is that the petitioner/1st party 

Smti Renuka Chetry filed a case against the O.P/2nd party Sri Arjun Chetry, 

stating that she was married with the O.P. on 15.7.2012 according to 

Hindu rites and rituals. After marriage, they lived as husband and wife at 

Tirap Gate, Lekhapani along with parents of the O.P. One boy was born 

out of their wedlock on 24.5.2014 by name Dhrubajyoti Chetry. The O.P. 

used to take alcohol and torture the petitioner both physically and 

mentally on demand of dowry. His parents also tortured the petitioner. On 

21.11.2016 the O.P. and his parents assaulted the petitioner on demand 

of Rs.50,000/- and compelled her to leave their house.  Finding no 

alternative, she came to her parents‟ house and since then she has been 

residing in her parental house with her child. On 3.12.2016 the petitioner 

lodged an ejahar against the O.P. and his parents, which was registered 

as G.R. Case No.773/16 u/s 498-A of the I.P.C. r/w Sec.4 of the D.P. Act 

The petitioner has no income of her own. The O.P. is the businessman 

and his monthly income is Rs.30,000/- approx. He has tea garden at Tin 

Mile, Longton. He has also tea garden at Tirap Gate. He is also having 

landed property, betel-nut trees and as such, he has sufficient means to 

provide maintenance to the petitioner. But the O.P. did not provide any 

maintenance to the petitioner and her minor child and neglected to 

maintain them. Hence, she prayed for monthly maintenance of 

Rs.10,000/- each to her and her minor child, in total Rs.20,000/- (Rupees 

twenty thousand only). 

3.  The O.P./2nd Party filed written statement stating that since 

the beginning of his marital life, the petitioner is constantly forcing the 

O.P. to get himself separated from his parents and as he denied, being 

offended, the petitioner on 21.11.2016 left the house of the O.P. along 

with all her cloths and ornaments and went to live at her parental house. 
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The O.P. stated that he met with an accident resulting partial damage L.S. 

spine and as such, surgical screw was placed inside the L.S. spine. The 

O.P. is unfit for heavy works, forward bend lifting and unable to work for 

long. Finding the critical position, the petitioner expressed her 

unwillingness to co-habit with the O.P. and she left the house of the O.P. 

on her own will. The petitioner has withdrawn from the society of the O.P. 

without any  reasonable excuse and is voluntarily went away from the 

O.P. The O.P. made several attempts to bring the petitioner back but she 

declined. She did not even allow the O.P. to meet his son on several 

occasions. Hence, the petition be dismissed. 

4.  Vide order dated 19.3.2019, the petitioner of Misc. case 

No.39/2017 Smti Renuka Chetry was made as O.P. in this criminal revision 

case, as the petitioner did not make her as a respondent in this criminal 

revision case.   

The point for determination: 

5.  The only point for determination in this revision is as to 

whether the learned court below had erred while passing the impugned 

order? 

Grounds for revision:                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                            

6.  On being highly aggrieved by the judgment and order dated 

1.9.2018 passed in Misc. Case No.39/2017 by the learned SDJM, 

Margherita, the petitioner has preferred this revision petition on the 

following amongst other grounds: 

  (a)that, the learned court below has erred both in law and fact in 

passing the order and failed to appreciate the evidence of DWs and the 

contents of written statement of the O.P.;  

(b)that, the learned court below failed to appreciate that the O.P. 

can not pay the maintenance amount, as the petitioner failed to prove the 

monthly income of the O.P.; 
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(c)that, the learned J.M.F.C., Margherita ought to have decided the 

case on merit after perusal of the medical  documents as the O.P. is 

suffering from serious ailments; 

(e)that, the learned court below failed to appreciate that the 

petitioner without any reasonable excuse, has not informed to her 

matrimonial home even though the O.P. made several efforts to bring her 

back; 

(f)that, the learned court below failed to appreciate that the O.P. 

was not an able-bodied person and he is unfit for any heavy works, 

forward bend lifting and unable to work for long.  

DISCUSSION, DECISION AND REASONS THEREOF:  

7.  The learned lower court meticulously discussed the points 

for determination in Misc. case No.39/2017, which were – (i) whether the 

petitioner has sufficient ground to live separately from the O.P.? 

(ii)Whether the petitioner and her minor son were neglected by the O.P. in 

spite of having sufficient means for maintaining them? and (iii)If so, what 

should be the quantum of maintenance? 

8.  After discussing the points for determination, the learned 

lower court directed the O.P. to pay Rs.3,000/- per annum to the 

petitioner and Rs.2,000/- per month to the minor child as maintenance 

and also directed the O.P. to pay Rs.5,000/- as cost of litigation. 

9.  Heard the learned counsel for the petitioner as well as the 

O.P. I find that the ground for this revision case, is that the O.P./revision 

petitioner is not an able-bodied person and the respondent has left the 

companion of the revision petitioner on her own will and even after, 

several attempts made by the O.P./revision petitioner, the respondent has 

not returned to her matrimonial house. In Misc. case No.39/2017 the O.P. 

filed written statement and stated that petitioner/respondent since their 

marriage is pressuring the O.P./revision petitioner to live separately from 

his parents and when he refused, the petitioner/respondent became 
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offended and went out from his house on 21.11.2016 voluntarily. On 

several occasions, the O.P. went to her parental house by the 

respondent/petitioner refused to return on the ground of incapability of 

the revision petitioner to co-habit and she even did not allow the revision 

petitioner to meet his son on several occasions. 

10.  In point no.1, the learned lower court discussed that the 

petitioner took the plea of cruelty by the O.P. , i.e., demand of dowry, for 

which she was compelled to leave the house of the O.P. The petitioner 

also stated that due to alleged torture, she lodged an FIR at Lekhapani 

Police Station which was registered as GR Case No.773/16 u/s 498-A of 

the IPC r/w Sec. 4 of the D.V. Act and exhibited the said FIR as Ext.1, in 

which case, police submitted charge sheet, which was exhibited as Ext.2. 

In her cross, she denied the suggestion that as the O.P. is not capable of 

co-habiting with her, hence she refused to live with him. She also denied 

that she was pressuring the O.P. to live separately from his parents. She 

also denied that she had left for matrimonial home on her own will. 

11.  The O.P. Arjun Chetry as DW1 deposed that he met with an 

accident in the year 2002 and the screw & plate was fitted on his waist. 

He admitted the marriage with the petitioner and the child by the name of 

Dhrubajyoti Chetry. He stated that the petitioner is staying at her parental 

house since last three years. He also admitted that during this period, he 

did not provide any sort of maintenance to his son or his wife. He is 

demanding Rs.50,000/- and torturing her under influence of alcohol. 

12.  From perusal of Section 125 of the Cr.P.C., it is mentioned 

that if any person having sufficient means neglects or refuses to maintain 

his wife, unable to maintain herself, a Judicial Magistrate, 1st class may, 

upon such neglects or refusal, order such person to make monthly 

allowance for maintenance of his wife or minor child. The object and 

scope of sec. 125 of the Cr.P.C. is not punitive, i.e., not to punish a person 

for neglect, but the section provides only a civil remedy by a summary 

procedure to enforce liability in order to avoid vagrancy. The object is to 

give social justice to woman and children and to prevent destitution and 
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vagrancy by compelling those who can support those who are not unable 

to support themselves. This section gives effect to the natural and 

fundamental duty of a man to maintain his wife, children and parents so 

long as they are unable to maintain themselves. 

13.  In the case of Chaw Ranjana Sivaji Rakhpasare –vs- 

Sivaji Bapu Rakhpasare 2004 Cr.L.J 145 (Bombay), it is held that – 

“After marriage, it is the duty of the husband to provide shelter and 

maintenance to the wife. If he neglects the wife, she is equally entitled to 

have it from the court by petition under this section.”  

14.  In the present case in hand, appellant/revision petitioner 

Arjun Chetry in his cross examination as DW1, admitted the marriage with 

the respondent, child born out of their wedlock and also admitted that the 

respondent is staying at her parental house since last two years and 

during this period, he has not provided any sort of maintenance to his son 

and his wife.  

15.  As to the contention of his accident, the appellant/revision 

petitioner Arjun Chetry as DW1 in his cross admitted that he met with an 

accident in the year 2002, whereas he married the petitioner on 

15.7.2012, i.e., after a long gap of 10 years after his accident. They also 

have a child born after their marriage. The respondent denied in her cross 

examination as PW1 that she refused to live with the O.P. as he is not 

capable of co-habiting, whereas from the documents as well as from the 

facts admitted by the appellant/revision petitioner, it is seen that the 

respondent/petitioner filed an ejahar before Lekhapani Police Station u/s 

498-A of the I.P.C. r/w Sec.4 of the D.V. Act, where after investigation, 

the I.O. submitted charge sheet against accused/appellant/revision 

petitioner Arjun Chetry. As such, it can be safely held that there is reason 

for the respondent to return to her parental house.  

16.  The learned lower court correctly held that the primary 

burden to prove the sufficient reason of desertion is on the petitioner 

(respondent). It is well settled that the standard of proof of allegations in 
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a maintenance proceeding is not beyond reasonable doubt alike in a 

criminal case and the PW1 has passed the test of cross-examination 

without any deviation from her stand of mental and physical cruelty by the 

O.P. Accordingly, the learned lower court convinced that the O.P. in 

demand of dowry subjected the petitioner to cruelty. Moreover, in the 

Indian society without any reasonable and cogent reasons, a wife would 

not return to her parental house after four years of her marriage along 

with her child and the returning of the respondent/wife to her parental 

house can not be termed as wilful.  

17.  As to the point of income also, the revision petitioner in his 

cross examination as DW1  admitted that during the last few years, i.e. 

since the respondent went to her parental house, he did not provide any 

cost of maintenance, neither to the respondent nor to his son, Dhrubajit 

Chetry, which shows that the revision petitioner has neglected to maintain 

the respondent and her son.  

18.  The third point for determination is about the quantum of 

maintenance. The income of the revision petitioner has not been disclosed 

by him. He only laid emphasis on the point that he made with an accident 

due to which he was unable to work and to do heavy works. But he 

admitted that he met with the said accident in the year 2002 and he 

married the respondent in the year 2012, i.e. ten years after the accident. 

Thereafter, a child was born out of their wedlock. Since 2002 he is 

maintaining himself and after 2012, i.e., after his marriage, he was 

maintaining his wife and their child till the respondent left for her parental 

house. He denied having tea plantation on his own land at various places. 

The respondent in her evidence as PW1 in Misc. Case No.39/2017 stated 

that she has not submitted any document relating to tea plantation of the 

O.P. , whereas the revision petitioner as DW1 in cross admitted that they 

have about 40-60 betel-nut trees and banana trees in their campus. The 

learned lower court correctly held that he petitioner/respondent stayed 

with the revision petitioner as husband and wife together, so it is natural 

that she knows the sources of income of the husband. The O.P. submitted 
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one Photostat copy of medical certificate which has not been exhibited in 

the said misc. case. 

19.  In the case of Chaturbhuj –vs- Sita Bai, Appeal (Crl.) 

1627 of 2007, the Hon‟ble Supreme Court of India held that – “ The 

„phrase‟ unable to maintain herself‟ in the case would mean that the 

means available to the deserted wife while she was living with her 

husband and would not take within itself the efforts made by the wife 

after desertion to survive somehow. Section 125 of the Cr.P.C. is a 

measure of social justice and is specially enacted to protect woman and 

children. ............................................... It gives effect to fundamental 

rights and natural duties of a man to maintain his wife, children and 

parents when they are unable to maintain themselves.” 

20.  In the present case in hand, I find that there is no evidence 

to prove that the respondent/wife was having sufficient means to maintain 

herself or is able to maintain herself. In the above stated case, the Hon‟ble 

Supreme Court also held that – “Whether the deserted wife was able to 

maintain herself, has to be decided on the basis of the materials placed on 

record.” In the same case, the Hon‟ble Supreme Court cited the case of 

Bhagwan –vs- Kamala Devi, AIR 1975 SC 83) where it was  

observed that the wife should be in a position to maintain standard of 

living, which is neither luxurious nor penurious but what is consistent with 

the status of the family. The expression „unable to maintain herself‟ does 

not mean that the wife must be absolutely destitute before she can apply 

for maintenance u/s 125 of the Cr.P.C. 

21.  Considering all the above discussions and decision, I find 

that the learned court below correctly held and discussed in entirety all 

the three points for determination, and directed the O.P. to pay rs.3,000/- 

per month to the petitioner and Rs.2,000/- per month for maintenance of 

the child. In my considered opinion also, the above stated monthly 

maintenance of Rs.3,000/- per month to the petitioner and Rs.2,000/- per 

month to the child is sufficient and adequate for maintenance to the 

petitioner and her child. 
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22.  Accordingly, I find that the impugned order dated 1.9.2018 

passed by the learned Judicial Magistrate, 1st Class, Margherita in Misc. 

case No.39/2017 do not suffer from any irregularity or illegality. The 

learned court below has rightly passed order and I do not find any 

grounds for interference. 

O  R  D  E  R 

23.  Considering the above discussions, the impugned order 

dated 1.9.2018 in Misc. Case no.39/2017 is upheld. The revision petitioner 

is directed to pay Rs.3,000/- per month to the respondent and Rs.2,000/- 

per month to their child, named Dhrubajyoti Chetry as maintenance 

allowance from the date of filing the petition before the learned Judicial 

Magistrate, 1st Class, Margherita, i.e., 11.12.2017 along with Rs.5,000/- as 

cost of this case. 

24.  Accordingly, the revision case is disposed of.  

25.  Given under my hand and seal of the court on this day, the 

10th day of June, 2019. 

Dictated and corrected by me 

 
        (S.G. Bora)                                                   (S.G. Bora) 

Addl.Sess.Judge(FTC) No.1                     Addl.Sess.Judge(FTC) No.1 
         Margherita                                         Margherita 
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