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                                       HIGH COURT FORM NO.(J) 2

HEADING OF JUDGMENT OF APPEAL/CASE 

DISTRICT :TINSUKIA

In  the  Court  of  the  Addl.  Dist. &  Sessions  Judge-2(FTC),
Tinsukia.

Present : Md. A.  Hakim,  M.A., L.L.B, 

Addl. District Judge-2(FTC),

Tinsukia.

                                       Misc. Appeal  Case  No. 01/2015.

                             Thursday,  the  day  of  27th  June,  2019

1.  Sri  Sudip  Dutta  Chowdhury,

 S/o.  Lt. Satyendra  Kumar  Dutta Chowdhury,

of  Borbil  No. 1,  Digboi, 

 District  Tinsukia,  Assam,             

                    ...............................Appellant.

                 
 -Versus-

1. Smt. Prativa  Das,

W/o.  Late  Lakhinath  Das.

2. Miss  Deepa  Das,

D/o.  Late  Lakhinath  Das,

Both R/o.  Borbil  No. 1, P.O & P.S Digboi,

District:  Tinsukia, Assam.

             ...............................Respondents. 

3. Sri  Shankarson  Dutta  Chowdhury,

S/o.  Late  Satyendra  Kumar  Dutta  Chowdhury.
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4. Sri  Dilip  Kumar  Gupta,

S/o. Late  Naren  Gupta,

R/o.  Kalibari  area,  Digboi  Town

P.O & P.S Digboi,

District:  Tinsukia, Assam.

5. The  Circle  Officer,

Margherita  Revenue  Circle,  

P.O & P.S  Margherita, 

                                 District:  Tinsukia, Assam.

6.  The  State  of  Assam

Represented  by  its  Secretary  in  the  Revenue  

Dept.,

Dispur P.O,  Guwahati, Assam.

                        .                                   ............. Proforma Respondents.  

 This appeal coming  on  final  hearing  on  11.06.19   in

the  presence of :  

  Sri  B.K  Kejriwal,  Advocate for the appellant  and 

            Sri R.K Borthakurl, Advocate for the respondents.  

         And having stood for consideration to this day the Court delivered

the following Judgment.

   J  U  D  G  M  E  N  T

1. This first appeal has  been  preferred  by the appellant/opposite

party on  being  dissatisfied  with  the  impugned order dated

11.11.2014  passed  in Misc.(J) Case No. 09/2013 (arising out  of

T.S No. 08/2013),  by learned  Civil  Judge,  Tinsukia. 
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2. Upon  admission  of  the  appeal  for  hearing,  notices  was

issued  to  the  respondents  and  the  original  case  record  of

Misc.(J) Case No. 09/2013 and T.S No. 08/2013 were  called  for

and  received.  The  respondents have  contested  the  appeal. 

3. Being  highly   aggrieved   and   dissatisfied  with   the impugned

injunction order of Misc.(J) Case No. 09/2013 arising out  of  T.S

No.  08/2013)  the   appellants  namely,  Sri   Sudip  Dutta

Chowdhury has drawn the attention of this court to set  aside

the impugned injunction order on the  following  among  other

grounds (i) For that  the  impugned  order  is  not  maintainable

in  law  and  facts.  (ii)  For  that  the Ld.  Civil Judge failed  to

appreciate the  related  legal  Provision  vis-a-vis  the  facts  of

the  case  in  proper  perspective.  As  such  the  impugned

order  cannot  be  sustained. (iii)  For  that  the Ld. Court  below

did  not  take  trouble  in  discussing the appellant's  case  and

the  documents  filed  by  him  justifying  and  rather  proving

his  actual  physical  possession  on  the  suit  land. (iv) For that

the  impugned order  is  very  casual  in  nature  and  no  reason

is  given  as  to  why  the  Learned  Trial  Court  thought  it  fit  to

grant  the  injunction  to  the  Respondents. (v) For that from  the

documents  and  pleading  of  the  Respondents  no  case  of

possession  of  the  Respondents  on  the  suit  land  is  made

out  in  any  manner.  As such  the  Ld'. Court  below  was  not

justified   in   deciding   the   possession   in   favour   of   the

respondents  holding  that  they  are  in  possession  of  the  suit

land  as  per  record.  (vi) For that  the  ld.  court  below  only

reproduced  the  prayer  of  the  Respondents  made  in  the

plaint  and  based  her  judgment  on  the  same  only.  The

impugned order  is  therefore  against  the  provisions  of  law

and  is  liable  to  be  set  aside. (vii) For that the  appellant

craves  leave  of  the  Learned  Court  to  submit  more  grounds

at  the  time  of  hearing  of  this  appeal. 
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4. The respondents have contested the Misc. Appeal by appearing

in the instant case.

5. I  have   heard  the   arguments  advanced  by   the learned

counsels of both the parties and also deciphered the materials

on record, especially the Misc.(J) Case No. 9/2013 and T.S No.

8/2013  for an appropriate conclusion of the instant appeal.

6. The point for determination is as follows:-

1. Whether the learned  Civil  Judge,  Tinsukia has passed

the impugned order dated 11.11.2014  in Misc.(J) Case No.

09/2013  (arising  out   of   T.S  No.  08/2013)  illegally  or

without assigning any reason ?

Discussion, Decision & Reasons thereof :

7. Before  deciding  the  instant  appeal  on  merit, I  would  like to

reproduce   the   order   dated  11.11.14   of  Misc.(J)  Case  No.

9/2013   for convenience and  comprehension. 

11.  11.2014:

                         Both  the  parties  are  present  though  their  learned  

counsels.  

      This misc. (J)  case  arisen  out  of   the  petition  u/O

39 Rr.  1 & 2 r/w  Section 151 of C.P.C. The  petitioners

stated  that  they  have  instituted  Title  Suit  No. 8/2013

for   declaration   of   right,   title   and   interest   and

confirmation  of  possession  over  the  suit  land. It  is

stated   by   the   petitioners   that   they   have   been

possessing  the  suit   land  physically  and  constantly

since  the  year  1997  without  any  interruption  from  any

quarter.  The  character  of  their  possession  was  always

actual,  physical,   exclusive,   hostile,   continued,   visible
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and  in  publicity.   Hence  the  petitioners  acquired  a

good  and  valid  title  to  the  suit   land  by  way  of

adverse   possession.   The   Title   of   the  O.Ps   was

extinguished  by  operation  of  law.  On  3.2.2013  the  O.P

No. 1  alongwith  two  other  persons  came  to  the  suit

land  and  asked  the petitioners  to  vacate  the  suit  land.

On  refusal,  he  used  slang  language  and  claimed  that

he  purchased  the  suit  land  from  O.P No. 3  vide  a

registered  sale-deed.   On  25.02.2013  the   petitioner

came  to  know  that  the  O.P  No. 1  is  going  to  mutate

his  name  in  the  revenue  records  in  respect  of  the

suit  land.  They  also  came  to  know  that  the  O.P’s

may  obtain  construction  permission  from  the  office  of

the  Digboi  Town  Committee,  Digboi.  The  petitioners

have  a  strong  prima-facie  case  and  the  balance  of

convenience  is  bending  in  their  favour,  and  if  the

injunction  is  not  granted,  the  petitioner  would  suffer

irreparable  loss  and  hardship.  Therefore,  they  prayed

for  granting  temporary  injunction  till  disposal  of  the

suit,  restraining  the  O.P  No. 1  from  entering  into  the

suit  land,  disturbing  the  peaceful  possession  of  the

petitioners, getting  the  name  of  O.P No. 1  mutated  in

the  revenue  records  in  respect  of  the  suit  land  and

obtaining  any  construction  permission.   Further,   the

petitioners  prayed  for  restraining  the  O.Ps.  No. 4  &  5

from  granting  mutation  to  O.P No. 1 on  the strengh  of

Sale  Deed  No.  330/2012. 

            The  O.P’s,  appeared  and  objected  to  the

petition.  The   O.Ps.   No.  1,  2  &  3   stated   that   the

petitioners   have   been   in   physical   and   constant

occupation  in  the  suit   land  since  the  year  1997

without  any  interruption  are  totally  false. The  O.Ps

denied  that  the  petitioners  acquired  a  good  and  valid

title  over  the  suit  land  by  way  of  adverse  possession;

that   the  suit   land  was   never   possessed  by  the
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petitioners. The  O.Ps  stated  that  there  was  no  incident

on  3.2.2013  as  alleged  by  the  petitioners. The  OPs.

No.  4   &   5   also   denied   the   allegations   of   the

petitioners  in  toto.

                Heard  the learned  counsels  for  both  the

parties  and  perused  the  record  carefully.

               After  perusal  of  the  record  I  find  that  the

petitioners  are  claiming  their  right  on  the  basis  of

adverse  possession  for  more  than  12  years  since  the

year 1997,  whereas  the  O.Ps  have  denied  this  fact

and   stated   that   the  petitioners   were   never   in

possession  of  the  suit  land  and  that  there  was  no

incident  of  dispossession  on  3.2.2013,  hence  I  find

that  there  is  a  strong  prima  facie  case  against  the

O.Ps. It  is  stated  in  the  petition  that  they  are  in

possession   of   the   suit   land   and   the   O.P’s   are

disturbing  them  in  their  peaceful  possession.  The  O.Ps

claimed  that   the  petitioners   have  never   been  in

possession   of   the   suit   land   and   so   there  is   no

question   of   attempting   to   oust   the   petitioners

therefrom. 

              From  perusal  of  the  petition  I  find  that  the

petitioners  as  plaintiffs  filed  a suit  for declaration  of

right,  title  and  interest  and  confirmation  of  possession

over  the  suit  land. The  plaintiff/petitioners  did  not  pray

for   recovery  of   possession.   The  petitioner   are   in

possession  of  the  suit  land  as  per  record,  and  if  they

are  dispossessed  from  the  suit  land,  they  shall  suffer

irreparable  loss   and  inquiry,   which  would   not   be

compensated  in  terms  of  money,  hence  the  balance

of   convenience   is   bending   more   towards   the

petitioners. Moreover,  if  during  pendency  of  the  suit,

the  O.P  No. 1  mutates  their  name  in  the  records  of

right   and  obtain  any  construction  permission,  it  may

amount   to  municipality  of  the  cases.
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           Hence,  from  the  above   discussion  and  decision,

I  am  inclined  to  grant  injunction  for  doing  justice.  The

injunction  petition  is  allowed. Hence,  the  O.P  No. 1  is

restrained  from  getting  his   name  mutated  in  the

revenue  records  and  from  obtaining  any  construction

permission   from   the   office   of   the   Digboi   Town

Committee.  Further  the  O.Ps  No, 4  &  5  are  restrained

from  granting  mutation  to  O.P No. 1  in  respect  of  the

suit  land  on  the  strength  of  Sale  Deed  No. 330/2012

and   also   restrained   the  O.Ps   from  disturbing   the

peaceful  possession  of  the  petitioners  till  disposal  of

Title  No. 8 of  2013.

            The  instant  misc.(J)  case  is  disposed  of

accordingly.

                                                            Sd/-  S.G  Bora

                                                            CIVIL  JUDGE,  

                                                          TINSUKIA,  ASSAM.

8. Ld. Counsel for the appellant has submitted that the Ld. Court

below  did  not  take  trouble  in  discussing the appellant's  case

and  the  documents  filed  by  him  justifying  and  rather

proving  his  actual  physical  possession  on  the  suit  land. That

the  impugned order  is  very  casual  in  nature  and  no  reason

is  given  as  to  why  the  Learned  Trial  Court  thought  it  fit  to

grant   the  injunction  to   the  Respondents.  That from  the

documents  and  pleading  of  the  Respondents  no  case  of

possession  of  the  Respondents  on  the  suit  land  is  made

out  in  any  manner.  As such  the  Ld'. Court  below  was  not

justified   in   deciding   the   possession   in   favour   of   the

respondents  holding  that  they  are  in  possession  of  the  suit

land  as  per  record.  
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9.  I have also heard the Ld. Counsel for the Respondents no. 1 & 2/

petitioners. Who has pointed out in a nutshell that Ld. Trial court

has  passed the  injunction  order  after  hearing  both  sides  and

perusing  the  relevant  documents  and has  given  cogent  legal

reason of passing the injunction order. He emphasis that Ld. Trial

court has found the three golden principle for the passing the

injunction order in accordance with law. It is submitted that the

Respondents  no.  1  &  2/  petitioners  have  succeeded to  prove

prima  facie  case, irreparable  loss  and  injury and the  balance

of   convenience  in  their  favour.  Apart  from  this  to   avoid

multiplicity  of  proceedings the order of temporary  injunction

as  prayed  for  by the Respondents no. 1 & 2/ petitioners rightly

passed by the Ld. Civil Judge Tinsukia. Hence he prays to dismiss

the appeal.

10. Upon hearing both sides I have gone through the material

on record. It reveals from the material on record that the Misc. (J)

Case No. 9/2013 and T.S No. 8/2013  are filed by the respondent

no.  1  &  2/plaintiff  against  the  appellant/  defendant.  Upon

hearing both sides the Ld. Civil Court Tinsukia has passed the

impugned order dated 11.11.2014  in Misc.(J) Case No. 09/2013

(arising out  of  T.S No. 08/2013).

11. But this court being the appellate court is to be decided

that whether the learned  Civil  Judge,  Tinsukia has passed the

impugned order dated 11.11.2014  in Misc.(J) Case No. 09/2013

(arising out  of  T.S No. 08/2013) illegally or without assigning

any reason. 

12.  Now I would like to state that with regard to the powers of

appellate court  while deciding an appeal  against the order of

granting/refusing  temporary  injunction  by  trial  court  the  ratio

laid  down  by  Hon'ble  Supreme Court  of  India  in  the  case  of

Wander Ltd. & Anr. Vs. Antox India P. Ltd. 1990 (Supp.)

SCC 727 is as follows: “9. The appeals before the Division Bench
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were against the exercise of discretion by the Single Judge. In

such  appeals,  the  Appellate  Court  will  not  interfere  with  the

exercise of discretion of the court of first instance and substitute

its own discretion except where the discretion has been shown

to have been exercised arbitrarily, or capriciously or perversely

or  where  the  court  had  ignored  the  settled  principles  of  law

regulating grant or refusal of interlocutory injunctions. An appeal

against  exercise  of  discretion  is  said  to  be  an  appeal  on

principle. Appellate Court will not reassess the material and seek

to  reach  a  conclusion  different  from the  one  reached  by  the

court  below  if  the  one  reached  by  the  court  was  reasonably

possible on the material. The appellate court would normally not

be justified in interfering with the exercise of discretion under

appeal solely on the ground that if it had considered the matter

at the trial stage it would have come to a contrary conclusion. If

the discretion has been exercised by the Trial Court reasonably

and in a judicial manner the fact that the appellate court would

have taken a different view may not justify interference with the

trial court's exercise of discretion.”

13.  Hon’ble  Gauhati  High  Court  in  the  reported  case  of

Radhabari  Tea  Company  (P)  Ltd.  vs  Mridul  Kumar

Bhattacharjee and Ors. [2010 (1) GLT 189] while endorsing

the ratio of Wander Ltd. & Anr. (supra) has observed as follows:-

“(45)  Thus,  an  appeal  against  exercise  of  discretionary

jurisdiction is really an appeal in principle and that is why, unlike

a regular appeal, in ordinary sense, where whole evidence on

record is examined anew by the appellate Court, what is really

examined,  in  an  appeal  against  exercise  of  discretionary

jurisdiction, is the legality and validity of the order and it can be

set aside and should be set aside only when there is a patent

error  on  the  face  of  the  record  or  the  order  is  against  the

established or settled principles of law. If two views are possible

and a view, which is reasonable and logical, has been adopted

by a trial Court, the other view, howsoever appealing, would not
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be allowed to be substituted in place of the trial Court's views,

which are, otherwise, reasonable and logical.”

14.  In view of the above law and in the matter in hand, I am

exercising  the  power  of  appellate  court  which  are  limited  in

nature.  In a prayer to set aside/reverse the order of grant of

temporary injunction, as sought by appellant, the appellant must

succeed  in  showing  that  the  trial  Court  used  its  power  of

allowing  the  temporary  injunction  arbitrarily,  capriciously  or

perversely  and/or  that  the trial  Court  has ignored  the settled

principle  of  law regarding grant  of  temporary  or  interlocutory

injunction.

15.  In  the Gujarat  Bottling  Co.  Ltd.  vs.  Coca  Cola

Company  (1995(5)  SCC  545)  Hon’ble  Supreme  Court  has

observed  that  the  object  of  the  interlocutory  injunction  is  to

protect  the plaintiff against injury by violation of  his right for

which  he  could  not  be  adequately  compensated  in  damages

recoverable in the action if the uncertainty were resolved in his

favour at the trial. 

16.  In  Dalpat Kumar V/s Pralhad Singh, (AIR 1993 SC

276) Hon'ble Apex Court  has observed that-   “Injunction is  a

judicial process by which a party is required to do or to refrain

from doing any particular act. It is in the nature of preventive

relief  to  a  litigant  to  prevent  future  possible  injury.  In  other

words, the court in exercise of the power of granting ad interim

injunction is to preserve the subject matter of  the suit  in the

status quo for the time being. It is settled law that the grant of

injunction is a discretionary relief. The exercise thereof is subject

to  the  court  satisfying  that  (1)  there  is  a  serious  disputed

question to be tried in the suit and that an act,  on the facts

before the court, there is probability of his being entitled to the

relief  asked  for  by  the  plaintiff/defendant;  (2)  the  court's

interference is necessary to protect the party from the species of

injury. In other words, irreparable injury or damage would ensue
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before the legal right would be established at trial; and (3) that

the comparative hardship or mischief or inconvenience which is

likely  to  occur  from withholding the injunction will  be greater

than that would be likely to arise from granting it”.

17.  In  the  reported  case  of  Ajendraprasadji

Narendraprasadji Pandey Vs. Swamy K. Narayandasji and

Ors. (2005) 10 SCC 11, Hon'ble Supreme Court of India held as

follows that- “12. It is needless to note that while deciding the

issue of injunction the Courts have to consider the cumulative

factors  i.e.  prima  facie  case,  balance  of  convenience  and

irreparable  loss.  Definite  findings  have  to  be  given  on  these

aspects, on a prima facie basis”. 

18.  In the case of  Sharmila Vijay Shetty vs. Hemendra

Barooah & 10 Ors.  FAO 33/14  Hon’ble Gauhati High Court

has observed that -“28. The  golden  principles  governing  grant

of  injunction, namely, making  out  of  a  prima  facie  case,

balance  of convenience, and  suffering  of  irreparable loss  and

injury  in the  event injunction is declined are  too  well  known

and  well-recognised principles  to  warrant  any  restatement.

Injunction is a discretionary  relief  pending  adjudication  of  the

suit   but such discretion  has  to   be  exercised  on  sound

principles keeping  in mind  the  golden  principles  governing

grant  of injunction. As pointed  out  by  the  Apex  Court  in

Wander  Ltd.(supra), an appeal  against  exercise  of  discretion

is  said  to  be an  appeal on  principle. If   a  conclusion is

reached  by  the  trial  Court  which  could  be  said  to  be

reasonably  possible  based on  the materials  on  record, the

appellate   Court   would  normally   not  interfere   with   the

exercise  of  such  discretion. Elaborating  the  above  principle,

the  Apex  Court   held  that   if   the  discretion  has  been

exercised  by  the  trial  Court  reasonably  and  in  a  judicious

manner,  the  fact  that  appellate  Court  would  have  taken  a
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different  view  may  not  justify  interference  with  the  trial

Court's  exercise  of  discretion”.

19.  From  the  above  ratios,  it  is  apparent  that  before

granting/refusing  temporary  injunction,  Court  shall  have  to

satisfy and justify  on the ingredients of existence all the three

principles of i.e. prima facie case, balance of convenience and

irreparable loss and injury in favour of/against the petitioners.

Court  also  shall  have  to  consider  the  fact  of  possibility  of

granting permanent injunction during main trial. 

20.  Now reverted back, I have gone through the impugned

order and material on record. It is found that while passing the

order, Ld. Civil Court Tinsukia has considered all the three basic

ingredients necessary for consideration of petition for temporary

injunction  i.e.  prima  facie  case,  balance  of  convenience  and

irreparable loss and injury.  

21.  Upon perusal of the impugned order I have found that Ld.

Civil Court Tinsukia has held that the petitioners  are  claiming

their  right  on  the  basis  of  adverse  possession  for  more

than  12  years  since  the  year 1997 but the  O.P’s  have

denied   this   fact  along  with  the  happening  of  any  alleged

incident  of  dispossession  on  3.2.2013. Thus the Ld. Civil Court

Tinsukia  has held that there  is  a  strong  prima  facie  case

against  the  O.Ps. 

22.  From impugned order I have found that the Ld. Civil Court

Tinsukia has rightly and legally held that the respondent no. 1 &

2/  Plaintiffs  have  succeeded  to  prove  the  prima  facie  case

against the appellant/opp. party. 

23.  Ld. Civil Court Tinsukia has held that the  respondent no.

1 & 2/ petitioners  filed  a suit  for declaration  of  right,  title

and  interest  and  confirmation  of  possession  over  the  suit

land.  The  respondent  no.  1  &  2/  petitioners  did  not  pray  for
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recovery of possession. The respondent no. 1 & 2/ petitioner  are

in  possession  of  the  suit  land  as  per  record,  and  if  they

are  dispossessed  from  the  suit   land,  they  shall   suffer

irreparable   loss   and   inquiry,   which   would   not   be

compensated  in  terms  of  money,  hence  the  balance  of

convenience   is   bending   more   towards   the   petitioners.

Moreover,  if  during  pendency  of  the  suit,  the  O.P  No. 1

mutates  their  name  in  the  records  of  right   and  obtain  any

construction  permission,  it  may  amount   to  municipality  of

the  cases.

24.  From the above observation of the Ld. Civil Judge Tinsukia

it  is  apparent  that  Ld.  Civil  Judge has cited cogent  reason of

existing of the ingredients of  irreparable  loss  and  injuiry and

the  balance  of  convenience.  Hence I found no anomalies or

perverse in the findings of the Ld. Civil Judge. 

25.  From the  above  discussion  I  have  found that  the  trial

Court  has  not  passed  the  temporary  injunction  arbitrarily,

capriciously  or  perversely  and/or  has  ignored  the  settled

principle  of  law regarding grant  of  temporary  or  interlocutory

injunction.

26.   From the facts in issue, it appears that both the sides

have  claiming  the  disputed  plot  of  land  and there  is  dispute

regarding  possession  over  the  land.  Respondents  no.  1  &  2/

petitioners  have  been  claiming  their  possession  whereas  the

appellant, who is the purchaser, claimed to have his possession.

All  these  facts  there  is  dispute  regarding  right,  title  and

possession for going into trial.

27.  In view of the above discussion and considering all facts

and circumstances, it is clear that  the  impugned order dated

11.11.2014  passed  in Misc.(J) Case No. 09/2013 (arising out  of

T.S  No.  08/2013),   passed by learned  Civil   Judge,   Tinsukia

neither  arbitrary,  capricious,  perverse  nor  illegal  and  hence
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same needs no interference.  The findings of the Ld. Civil Court

Tinsukia granting the temporary injunction order in favour of the

respondents no. 1 & 2/petitioners is just, proper and legal and

same is upheld.

28.  In the result, I hold that instant the appeal has no merit

and accordingly  stands  dismissed.  The  impugned order  dated

11.11.2014 passed in Misc. (J) Case No. 09/2013 (arising out  of

T.S No. 08/2013),  passed by learned  Civil  Judge,  Tinsukia is

upheld and affirmed. 

O R D E R

29.  The appeal is dismissed on contest herewith without cost.

30.  The impugned order dated 11.11.2014 passed in Misc.(J)

Case No. 09/2013 (arising out  of  T.S No. 08/2013),  passed by

learned  Civil  Judge,  Tinsukia is upheld and affirmed.

31.  Given under my hand and seal of this court on this 27th

day of June 2019.

             

Dictated &  Corrected  by  me:                                                            

         (A.  Hakim.)                                                        (A.  Hakim.)  

Addl. District Judge-2(FTC),            Addl. District Judge-2 (FTC),

Tinsukia.                                                Tinsukia


