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   IN THE COURT OF THE ADDL. SPECIAL JUDGE-(NDPS), TINSUKIA  

                            

  NDPS case No. 10 (T)/17

     U/s. 21(b) of the NDPS Act  

    

                                  Present :  Md. Abdul Hakim, M.A.,LL.B.,

                                                    Addl. Special Judge (NDPS)

                                                    Tinsukia. 

    

                                The State of Assam

        -Vs-

1) Sri Prakash  Chetry @ Bipul.                 

                                                            --------Accused

  Appearance :

                   For the State :        Sri R.C Das, Ld. A.P.P,

                   For the accused ::   Sri N. Prasad,  Adv.            

                   Date of evidence:   20.09.2018, 19.11.18, 08.10.18, 

         18.03.19.

         Date of argument: 31.05.19.

                   Date of judgment: 12.06.19.

                                               J  U  D  G  M  E  N  T

1.         The  Prosecution story,  is  in brief that  acting  on a  tip off, the

Excise Inspector, Doomdooma  Circle,  Sri Kishor  Kumar Gogoi had

registered an Excise case no. 1596/2017 and had conducted a  joint

raid at  Amguri Punyajan on  15th July,  2017 under the  supervision of

S.E,  Tinsukia  alongwith  DSE,   Tinsukia  Excise   Warehouse,   DSE,

Tinsukia  Sadar  with the assistance of  a  team  of  armed  police

force,   Tinsukia.  The   raid   was  led  by  an  Executive  Magistrate,

Tinsukia.  The  team  was proceeding  to  Amguri and cordoned the

residence of Sri Prakash Chetri. Before  searching  the  residence  of

Prakash  Chetry called  the  Sarkari  Gaonburha Sri Horendra  Nath
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Bora and  President  of  Gabharubheti  G.P.  Smt.  Sumitra Phukan to

present  as  witness during  the search. Thereafter  he  briefed Sri

Prakash  Chetri about  the  search  and  told  him  that  a  Magistrate

alongwith  5  Gazetted  Officers in  the  team   is  to  be present at

the time  of  search. Then  after  observing  all  formalities of  search,

he  himself alongwith  Priya  Mahanta, IE  Tsk(s), Sri  Bipul  Karmakar,

AIE,  Tsk(S),   Smt.  Leena  Dangaria,  AIE,   Addl.,  Tsk(S),  Sri   Anish

Alam,  AIE  Sri subalaskhi  Bonded  Warehouse  and  Sri  Hiren  Gogoi,

EC,   Digboi  in   presence   of   above   noted  person  and   public

witnesses  searched  the  residence and  compound  of  Sri  Prakash

Chetri.  In  course  of  search  Sri  Anish  Kalam  recovered  1 Kg  500

grams  of  suspected  contraband opium  containing  in  2 (two)

plastic  packets,  two  bamboo hukkas, two bamboo sticks in a bag,

and a weight scale with seven different qualities of dogas which are

kept in another bag from bedroom cum storeroom of the accused. He

seized  the   suspected   contraband  opium  under  a  seizure-list

prepared  on  the  spot and  collected  four  samples  of  five  grams

each  from  the  seized  contraband  opium  wrapped  up  and  sealed

the  seized  item  and  took  signature  of  the  public  witness and

Sri  Prakash  Chetri and  he  also   put  his  signature in  all  packets.

Then  he  arrested  Sri Prakash  Chetri  U/s. 8(C)  of  NDPS  Act,  1985

after  briefing  his  guilt  and  its  consequences. Then  he  produced

to  Tinsukia Sadar  Office  and  interrogated  the  accused  person

and  send  the   accused to  Tinsukia  LGB  Civil  Hospital for  medical

examination  deputing  Sri  Pankaj  Dhanowar,  AIE,  Doomdooma  on

a  receipt of  medical  report  he  produced  the  accused  person

alongwith  seized  articles  of  the  Hon'ble  Special  Judge, Tinsukia

where  produced  praying  to  remain  the  accused  person  to

judicial  custody  praying  to  direct  the  Treasurey  Officer,  Tinsukia

for  keeping  the  exhibit  in  safe custody  and  praying  to  allow him

to  send  the  sample  of  the  seized  suspected  contraband opium

to  the  chemical  examiner(Excise)  Assam  for  chemical  analysis

and  all  the  prayers  being  granted  by  the  Hon'ble Court. The

case  is   under   investigation   and   the  previous   conviction in
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respect  of  the  accused  person  if  any  could  not  be  ascertained

immediately. Hence, the  case.

2.        The Excise case no. 1596/2017 (NDPS case no. 10 (T)/2017) is

investigated by the investigating officer of  the Excise  Department

and filed the Charge sheet against the accused U/S u/s 21(b) NDPS

Act in accordance with law.  

3.        Copies were  furnished  to  the  accused  for trial. Accordingly

upon hearing both sides  and considering the materials  on record,

the   charge  u/s  21(b)  NDPS  Act  has  been  framed  against   the

accused person.  The  charge  is   read  over and  explained   to the

accused, to which he pleaded not guilty and claimed to be tried.

4.     During  trial,  prosecution  examined  three  (3)  witnesses.  The

accused was  examined u/s 313 Cr.P.C and his plea was total denial. 

5.       Argument  is  heard put forwarded by the ld. Counsels for both

the sides as well as gone through the entire evidence available on

record to adjudicate the case. 

6. Point For Determination :-

(I) Whether  on  15/07/17  at  Amguri   Punyajan

possessed  1 KG  500 gm  of  opium and thereby

committed  an  offence  punishable  under  section

21(b)  of  the NDPS Act ?

DISCUSSION, DECISION AND REASONS THEREOF:

7.          PW.1,  Sri Kishor  Kumar  Gogoi  has  deposed  that  he  knows

the  accused Prakash  Chetry. On 15.07.17  he was  at Doomdooma

as Excise  Inspector. On  that  day on  a  secret  tip off he visited  the

Aamguri   Punyajan   Gaon  under   Philobari   P.S   at   5   AM.  He

alongwith his Sr. Superior   Officer, Supdt. Of  Excise,  two Dy. Supdt.

of  Excise another  two  Inspector with him  and Executive Magistrate,

he cannot recollect  his  name  but  title  was  Borah. They arrived  at
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the  P.O at   5 AM. First  they called  the  village Gaonburha,   Sri

Harendra Nath  Borah,  another  lady  Smt. Sumitra Phukan who was

the President  of  Gabharubheti  Gaon  Panchayat. Both  were  arrived

at the  P.O. First  They  informed  accused Prakash  Chetry  that  they

will search his  house.  Before  search they  ordered the  Gaonbura

and President  of Gabharubheti  Gaon Panchayat  to  search  their

body. Accordingly,  they  searched  their body. Thereafter  he  entered

the house of  Prakash  Chetry alongwith  Gaonburha, President  and

his colleague. Thereafter  on  searching  the house of  the  accused,

one of their staff, namely  Aanish  Kalam, Asstt.  Inspector  of  Excise

found one  red bag  containing  two  packets  of suspected  opium

alongwith   weighing  scale(Daga Palla). From  another  room  the

Asstt.  Inspector also  found two bamboo pipes  alongwith  two  sticks

used  for consuming opium. 

8.      Thereafter  in  presence  of   witnesses,  the   Gaonburha   and

President he prepared  one  seizure-list. Ext. 1 is  the  Seizure-list,

Ext. 1(1) is his signature. Thereafter he ordered  his Assistant  Excise

Inspector,   Sri   Pankaj   Dhanowar  to    record the   confessional

statement  of  the  accused. Ext. 2 is  the  Confessional  statement.

Ext. 2(1)  is  his  signature. Ext. 2(2)  is the signature of  the accused.

He also  prepared  one  sketch  map  of  the  P.O. Ext. 11  is the

sketch  map,  Ext.  11(1)  Is his  signature. Thereafter  the accused

was  arrested  and  brought  to  Tinsukia  Civil  Hospital  for medical

check up. Ext. 3  is  the  Medical  report, Ext. 3(1) is  the another

medical report.  Thereafter the  accused  was  produced before  the

court. Ext. 4 is  the  remand letter of  accused. Seized  articles  were

produced  before  the  court. Ext. 5 is  the  letter  to  Ld.  Court. Ext.

5(1)  is  his signature on  the  letter  to  the  Ld. Court. Ext. 6  is  the

command  certificate  for   medical   check  up  of  the  accused

person. Thereafter  the  samples  collected  from  the  suspected

opium  were  sent  up  for  chemical  examination  through  the  Ld.

Court  to FSL. The  Chemical  examination  report  was  collected  by

him from  the  Chemical  examiner,  Md. J. Rahman, Guwahati. Ext. 7
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& 8  are  the Chemical  examination  reports. Ext. 7(1)  and  8(1)  are

the  signatures  of   Chemical  examiner,  Md. J. Rahman, which he

recognized   in   the   court.   Chemical   examination   report   was

positive. 

9.           On  completion of  investigation  he  submitted  Offence  report

before  the  Ld. Court. Ext.  9 and  Ext 10 are  the  offence  report

against  Prakash  Chetry U/s.   8/c NDPS Act. Ext. 9(1) and  Ext. 10(1)

are  his signatures  on  the  offence  report.  He also  submitted  one

Form-F  of  the  Excise  Deptt  which is  exhibited  as  Ext. 12(1) to

Ext. 12(3). Ext. 12(4) is his signature on  the  Form-F.  M. Ext. 1 & 2

are the  suspected opium. M. Ext. 3  is  the  Daga  Palla. M. Ext 4 to 9

are  the  weighing  grams. M. Ext 10 to  11 are  the  two  nos.  of

Bamboo   pipes   and   sticks.   M.  Ext  12  to  15  are  the  samples

collected  from seized  opium. M. Ext. 16 is the  bag.  

10.  In  cross-examination  the PW.1 has  stated  that he joined

Excise  Deptt. In  the  year  1988  as  Asstt.  Inspector  of Excise. He

was promoted  in  the  year  1999  as  an  Excise Inspector.  The

arrest  memo  is  not   filled  up  by  him.  He  cannot say  who  filled

the  arrest  memo. Ext. A  is  the  Arrest  memo.  It is not  mentioned

at  what  place  the  said  Ext.  A  was  prepared. In Ext.  A  the

accused  is  shown  to  be  arrested  at  about  5  AM  on 15.07.17.

Accused  was  in  his custody on  and  from  5 AM  on 15.07.17. Ext. 9

& 10  are not  prepared  by him.  It  is  not   stated  in Ext. 9 & 10,

who  has  prepared the same. They  have  cited in  Ext. 9  and  Ext.

10  only   two  persons, namely,  Smt. Sumitra  Phukan and  Sri

Harendra  Nath   Borah  have  been  cited  as  witness. Being  an

Excise  Inspector, he  exercised  the  power  conferred  to the  Officer

in  charge  of  a   Police  station  as  provided  in  Assam Police

Manual.  Before  going  to  any  place  for  making   search and

seizure  they maintain  one  General  diary  in  their office wherein

they   incorporated   the   name   of   the   officers,   other  excise

personnel  to  accompany  the  officers.  In  the  Ext. A  he has

mentioned  the  G.D  reference  no. 1596 of  2017  regarding  the
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visit   at   Sengari  Pakharijan.  He   did  not    record   the   secret

information  received  by him in  the General  Diary  maintained in

their  office. They do  not  maintain   any  reference in  their office

regarding  the  visit  of  officers  and  other  excise  police constables.

In this  case alongwith  him  Smt. Sumitra  Phukan  and Sri  Harendra

Nath   Boprah will  adduce  evidence  in  this  case. The entire  case

record  does   not  reveal  who  had  visited  the    house of  accused

for   search  on  the   day  of  alleged  occurrence. The Excise party

appeared in  front of  the  house  of  accused at 5 AM on  15.07.17.

The  house of  Sumitra  Phukan  is  situated  at about 1 1/2  KM  from

the  house of  the  accused. And  the house  of Harendra  Nath  Borah

is  situated  at  a  distance of  about  500 meter  from  the  house   of

the  accused. Both  the  houses  of the  aforesaid  witnesses  are

situated   at  different  direction  from  the   house  of  the  accused.

He  cannot  say  who  went  to  the  house of   Smt. Sumitra Phukan

for  requesting  her  to  visit  the  house  of  the  accused.  Sri Priya

Mahanta  alongwith   two   constables   went   to   the   house   of

Harendra  Nath  Borah  for  requesting  him  to  visit  the  house  of

the  accused. After  15 minutes  both  of  the  aforesaid  persons

appeared  in  front  of  the house  of  the  accused. The President

and  the  Gaonburha  made  body  search  of  the  members of  their

party. At  the  time of  their search  the  other  co-villagers  were  not

present, however  family  member  of  the  accused  were  present.

There   is  no  complaint  in  this  case. He has filed  no  complaint

petition.   There  is  a  provision  in  the  Excise  Act to  file  complaint

in  the  court. He  violated  the provisions  of  Excise  Act. He knows

that  disobedience of  law  is  a punishable  offence in  the Indian

Penal  Code.

11.  P.W.1  has  further  stated in his cross-examination that there

were  ten to twelve persons  in  the  house  of  the  accused when

they  reached. He alongwith  his  subordinate  staff  entered into  the

house  of  the accused. Ext. 1 is  prepared  by  him  in  his own

handwriting. In  Ext. 1  it  is not  stated  who  had  found  the seized
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material  from  the house  of  the  accused. He  does  not know  the

contents of   Ext.  2 as  the  same  was prepared  by  Sri  Pankaj

Dhanowar, Asstt. Inspector of  Excise. Time  of   preparation of  said

Ext. 2  is  not reflected in Ext. 2. He has  no  personal knowledge

regarding  Ext. 2. He  has  not  made   Sri  Pankaj Dhanowar  as  a

witness  in  this case. There  is  a   VDP  Party in Aamguri  Punyajan

village, it  is known  to  him. Before  conducting search he did  not

call  any villagers  to  present  as  witness  at  the time of  conducting

search in  the  house of  the  accused. Both  the witnesses  who  put

their signatures  in the  seizure-list,  resides three  KM  away  from

the house of  the  accused. The  procedure for recording  confession

has not   been  mentioned  in   Ext.  2.  He has not  prepared  the

Offence report, Ext. 9 & 10 in his own handwriting.  It is not  written

in Ext. 9 & 10 who  has  prepared  the same. Ext. 11  is  also  not

prepared by him. Ext.  12  consists  four pages. No  signature  is

found  in page no. 1, 2  & 3 of  Ext. 12. He did  not  sign  Ext. 2. At

about  1 PM on  the   day  of  effecting search,  the  accused  was

brought  to  Bordoloi Nagar, Tinsukia. He denies  the  suggestion  that

no  seizure  was  made  from  the  house of  the  accused. He  does

not  know  the population  of  Aamguri Punyajan  village. Case no.

and  GDE  no.  is  not reflected  in  Ext.  1 & 2. The  present  case  is

not  pertaining   to   NDPS   case   no.  1596/17.   He   denies   the

suggestion  that they have  falsely implicated  the  accused in  this

case.   He  denies  the  suggestion that he  has  filed  one  false

offence  report  in  this  case.

12. P.W.2, Sri  Harendra Nath  Borah   has  deposed  that he  knows

the  accused Prakash  Chetry. Ext. 1  is  the  Seizure-list,  Ext. 1(2) is

his  signature. He  put  this  signature  at  the  house  of  the  accused

person.   When  he  puts  his  signature,   Smt.   Sumitra Phukan,

President  of  Gaon  Panchayat  was  present. She  also   put  her

signature  on  the  Ext. 1.   She has   seen  M. Ext. 1  &  2  at  the

house of  accused. She puts  her  signature on  M. Ext. 1 &  2  which

were  shown  to him  by Deptt.  Of  Excise  at  the  courtyard  of  the
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accused. 

13.  In  cross- Examination  the  PW.2  has  stated  that  the house

of  accused  is situated  at  about  3 KM away  from  his house. He

reached  the  house  of   the  accused  at   about   7:30 AM.  He

accompanied  to the  house  of  the  accused  person  with  the

officers  of the  Excise Deptt.  in  a  car.  Smt.  Sumitra Phukan  was

also  with  him. The  Excise  personnel  asked  him and  Smt.  Sumitra

Phukan  to   put  signature  over   Ext.  1  and the  M.  Exhts.  and

accordingly  they puts  their  signatures. They both  returned   to

their respective houses  in  the  vehicle  of  Excise Deptt. 

14. P.W.3,  Smt.  Sumitra   Phukan   has   deposed   that

she   knows  the   accused person  who  is  present  in  the  dock.

She does  not  know  the  Excise  Inspector,  Sri  Kishor  Gogoi. One

year  back  in  the  morning  time the  Excise  Inspector  called  her

to  the  house  of   the  accused, Prakash  Chetry. On  calling  she

arrived  at  the house of  Prakash  Chetry. She saw  Gaonbura,  Sri

Haren Nath  Borah  at  the house  of  accused Prakash  Chetry.  She

saw  that  the  house  was  surrounded by  the  officers  of Excise

Department.  In   their   presence,   the   officers   of   the   Excise

Department   entered   into  the house of   the   accused,  Prakash

Chetry.  They brought  out  one packet from  the  inside  of  the

house. The  packet  was opened  and  showed what it  contains. She

saw  some  black  materials  in  the packet. The  Excise  Inspector

prepared  one  Seizure-list. Ext. 1  is the  Seizure-list. She puts her

signature on  it.  Ext. 1(3)  is  her  signature. They  prepared one

confession of  accused. Ext. 2 is  the  confession. Ext. 2(3) is  her

signature. She has seen M. Ext. 1 &  2  in  the  court  today   and  she

has   seen her  signatures  on  M. Ext. 1 &  2.

15.  In cross-examination  she  has stated  that at  the time of

putting   her   signature  on   Ext.  2,  she  was   president  of

Gabharubheti   Gaon  Panchayat.  The  distance of her house from

Aamguri  Punyajan  is about   3  KM’s. On  the  day  of  putting her
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signature over  Ext. 2,  some  Excise  officials  visited  her house at

about 7  A.M  in  a  Bolero  vehicle.  After  half an hour  of  their

reaching to her house  she  accompanied  the Excise  officials to

Aamguri   Punyajan  and  reached at   about  8  A.M.  She  found

Harenra  Nath  Borah  at   Aamguri  Punyajan village. As soon  as  she

reached   to  Aamguri   Punyajan  village   some   Excise   officials

brought  one  red  colour  packet  in  sealed  condition. After  taking

out  the  said  packet,  the  Excise  official  went to town  area and

they  dropped  them  in  their  respective houses. She  does  not

know  who  has  scribed  Ext. 1  and  Ext. 2.  She does  not  know  the

contents  of  Ext. 1  and  Ext. 2. As  per  the  version of  Excise

officials  she put her signatures  on Ext. 1  and  Ext. 2. At  the  time

of  putting  signature  on  M. Ext. 1 &  M. Ext. 2  the  seal  was   not

affixed thereon. There   are    300  families   at  Aamguri  Punyajan

village. Sri  Ramji  Sharma    was  the Ward  member  of  Aamguri

Punyajan village.   Before the  date  of  incident  Prakash  Chetry  was

not known  to  her.    She  does  not know   how  many persons   are

in  his family. When  she  reached  at Aamguri  Punyajan village she

found  17-18 Excise  officials but  she did not  find  any  villagers. She

did  not   checked  the  person  of   Excise  officials present there. 

16.   She  denies the  suggestion  that no  packet  was   brought

out by  the  Excise  officials  from  the house  of  the  accused.

17.  With  regard  to  the  point  for  determination Ld.  Defence

Counsel  for  the  accused has  pointed  out  that  Prosecution  has

failed  to  prove  the  case  beyond all reasonable  doubts  under the

following  points - (i)  That the prosecution has failed to comply with

the mandatory provision of S. 42  of NDPS Act.  The PW 1 did not

taken down in writing the information given to him by some person

before search and seizure.  Hence the accused should be acquitted.

(ii) That as  per  section  57 of NDPS  Act, any  arrest  or  seizure

made   under   this   act   should   have   been   informed  to   the

immediate   superior   official  within   48  hours.  But   here    the

prosecution  has  failed  to  comply  with  the  section  57 of NDPS
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Act. Here  in  the  instant  case,  from  the  Ext. 12  it  is  proved  that

the  seizure  was  informed  to  the  superior  officer  after  elapsing

of  ten  days.  Hence the prosecution story becomes doubtful.  (iii)

That it is also pointed out that  the prosecution has not followed the

procedure  as per section  36  A of NDPS  Act. It  is  essential to  file

complaint as per section 36 A of NDPS Act but  here  in  the  instant

case,  the  prosecution  has  failed  to  file  any  complaint,  hence,

the  Prosecution  story  becomes  illegal and ultra vires.  (iv) That the

I.O  and  the  complainant  in  the  instant  case  is  the  same  person

and  he has not followed the established procedure of law and hence,

it  cast  a  doubt  about  the authenticity of the prosecution  story. (v)

That the  vital  witness, i.e.  Anish  Kalam  who  brought  out  the

alleged   seized   material   from  the  inside  of  the  house  is   not

examined  by  the  Prosecution. Apart  from  this  the  Executive

Magistrate  alongwith  the  other  officials  who  were  present  at  the

time  of  search  and seizure are  not  examined  by  the  Prosecution.

Hence,  it  creates  a  cloud  of  suspicion  about  the  authenticity  of

the prosecution  story. (vi) That the  witness, Pankaj  Dhanowar  who

recorded  the  confessional   statement  of   the  accused is   not

examined  by  the  Prosecution nor he is made listed witness. Hence,

the  confessional  statement of  the  accused becomes doubtful. (vii)

That,  the  PW. 2 &  3  does  not  corroborate about sample  collection

of  the  alleged  seized  materials. Nor they were present at the time

of the recovery of the alleged seized materials. Hence, it  creates  a

doubt  about  the  sample collection  of  the  alleged  material. (viii)

That the  time  of arrest of  the  accused is  shown in  the  Ext. A  is at

5 A.M which  is  earlier of reaching  of  the  seizure  witness i.e. PW. 2

&  PW.3. Hence,  it  cast   a  doubt  about  the  timing  of  the  search

and  seizure of  the  accused thus the recovery of the alleged seized

materials. (ix) That the  General Diary  is  not  produced  by  the

Prosecution although it  was  available. (x) That the  NDPS Case  no.

1596/17  is  not  about  the  instant  case  but  the accused  was

arrested  in  NDPS  Case  no. 1596/17. Hence,  it cast  a  doubt  about

the  arrest  of  the  accused  person  with  regard  to  the  NDPS  Act.
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18. In   reply  Ld. Addl. P.P  has  submitted  that  as  per  Section

36A  of  NDPS  Act a  Special  Court  may upon perusal of  Police

Report  of  the  facts  constituting  an  offence under  the  NDPS  Act

can  take  cognizance. Hence,  the Point  of  the  defence  side  has

no  legal  value  in  this  regard. It is  further  pointed  out  that the

complainant registered the  case  as  Excise  case  no. 1596/17 not

as  NDPS  case  no. Hence, this   point  of  the  defence    side  is

misleading  and hence, it   should  be  rejected.  Ld. Addl.  P.P has

denied  all  the  points raised by  the  defence  side  and  prays  to

convict  the  accused  as  per  law.

19. Upon  hearing  both  sides  I  have  gone  through  the  material

evidence on record. It appears in the instant case the complainant is

an official of the Excise department of Assam. On 15.07.17 he was  at

Doomdooma as Excise  Inspector. On  that  day on  a  secret  tip off

he visited  the Aamguri  Punyajan  Gaon under Philobari  P.S  at  5

AM alongwith his Sr.  Superior   Officer,  Supdt. Of Excise, two Dy.

Supdt.  of  Excise another  two  Inspector with him  and Executive

Magistrate.  In  course  of  cross-examination  the  complainant  has

stated that - ”before  going  to  any  place  for  making   search and

seizure  they maintain  one  General  diary  in  their office wherein

they   incorporated   the   name   of   the   officers,   other  excise

personnel   to   accompany   the   officers.   In  the  Ext.  A  he  has

mentioned  the  G.D reference  no. 1596 of  2017  regarding  the visit

at  Sengari Pakharijan.  He  did not   record  the  secret information

received  by him in  the General  Diary  maintained in their  office.

They do  not  maintain   any  reference in  their office regarding  the

visit  of  officers  and  other  excise  police constables”.

20. From the evidence of the PW 1 it is clear that before he visited

the place of occurrence the he made G.D entry but the prosecution

has failed to prove the G.D entry.   Apart  from this the PW 1 has

stated that he did not   record  the  secret information  received  by

him in  the General  Diary  maintained in their  office. Now it is to be
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looked whether non recording of the  information in writing received

with  regard  to  the  commission  of  the  offence  before  conducting

search  and  seizure  is illegal  and  violation  of  the  existing  of  the

established procedure of law or  not?  

21. Here it would be prudent and inevitable to go through the S. 42

of the Narcotic Drugs and Psychotropic Substance Act.  For the sake

of convenience, Sections 42 is extracted below as follows:

“42. Power of entry, search, seizure and arrest without

warrant or authorisation.— (1) Any such officer (being an

officer superior in rank to a peon, sepoy or constable) of

the departments of  central  excise,  narcotics,  customs,

revenue  intelligence  or  any  other  department  of  the

Central  Government  including  para-military  forces  or

armed forces as is empowered in this behalf by general

or special order by the Central Government, or any such

officer (being an officer superior in rank to a peon, sepoy

or  constable)  of  the  revenue,  drugs  control,  excise,

police or any other department of a State Government

as  is  empowered  in  this  behalf  by  general  or  special

order  of  the  State  Government,  if  he  has  reason  to

believe from persons knowledge or information given by

any person and taken down in writing that any narcotic

drug, or psychotropic substance, or controlled substance

in respect of which an offence punishable under this Act

has been committed or any document or other article

which may furnish evidence of the commission of such

offence  or  any  illegally  acquired  property  or  any

document or other article which may furnish evidence of

holding any illegally acquired property which is liable for

seizure or freezing or forfeiture under Chapter VA of this

Act is kept or concealed in any building, conveyance or

enclosed place, may between sunrise and sunset,—(a)

enter into and search any such building, conveyance or
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place;(b) in case of resistance, break open any door and

remove any obstacle to such entry;(c) seize such drug or

substance  and  all  materials  used  in  the  manufacture

thereof  and  any  other  article  and  any  animal  or

conveyance which he has reason to believe to be liable

to confiscation under this Act and any document or other

article  which  he  has  reason  to  believe  may  furnish

evidence of the commission of any offence punishable

under this Act or furnish evidence of holding any illegally

acquired property which is liable for seizure or freezing

or forfeiture under Chapter VA of this Act; and(d) detain

and search, and, if he thinks proper, arrest any person

whom he has reason to believe to have committed any

offence punishable under this Act: Provided that if such

officer has reason to believe that a search warrant or

authorisation  cannot  be  obtained  without  affording

opportunity for the concealment of evidence or facility

for the escape of an offender, he may enter and search

such building, conveyance or enclosed place at any time

between sunset and sunrise after recording the grounds

of his belief.

(2)  Where  an  officer  takes  down  any  information  in

writing under sub-section (1) or records grounds for his

belief under the proviso thereto, he shall within seventy-

two hours send a copy thereof to his immediate official

superior.]

22. On reading of the provisions of Section 42 of the Act, it appears

that  only  the  officers  mentioned  therein  and  empowered  in  that

behalf,  can  make  search,  seizure  and  arrest,  provided  they  have

reasons to believe, from personal knowledge or information, about

the  commission  of  an  offence  under  the  Act,  after  reducing  the

information into writing. 
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23. Here  I  would  like  to  cite  the  case  of  State  Of  Punjab vs

Balbir  Singh  (1994  AIR  1872,  1994  SCC  (3)  299)  wherein

Hon’ble Supreme Court has held in para 25 (2-C) as follows:-  

“25.  (2-C) Under Section 42 (1) the empowered

officer  if  has  a  prior  information  given  by  any

person, that should necessarily be taken down in

writing.  But  if  he  has  reason  to  believe  from

personal knowledge that offences under Chapter

IV have been committed or materials which may

furnish evidence of commission of such offences

are concealed in any building etc. he may carry

out  the  arrest  or  search  without  a  warrant

between  sunrise  and  sunset  and  this  provision

does  not  mandate  that  he  should  record  his

reasons of belief. But under the proviso to Section

42 (1) if such officer has to carry out such search

between sunset and sunrise, he must record the

grounds of his belief. 

To  this  extent  these  provisions  are

mandatory and contravention of the same would

affect the prosecution case and vitiate the trial.

Under Section 42 (2) such empowered officer who

takes down  any information in writing or records

the  grounds  under  proviso  to  Section  42  (1)

should  forthwith  send  a  copy  thereof  to  his

immediate official  superior.  If  there is  total  non-

compliance of this provision the same affects the

prosecution case. To that extent it is mandatory.

But  if  there  is  delay  whether  it  was  undue  or

whether the same has been explained or not, will

be a question of fact in each case”. 

24. Now reverted back I have found that in the instant case the PW

1 is an excise inspector and as per the provisions of Section 42, the
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officer of the Excise Department is competent to search and seize.

Although section 42 (1)  requires  a prior  information given by any

person,  that  should  necessarily  be  taken  down  in  writing before

conducting search and seizure yet the PW 1 has failed to comply with

this mandatory provision of law in the instant case. Which is illegal

and contrary to law. Hence it cast a doubt about the authenticity of

the prosecution story.  

25. That there is no evidence on records that Section 57 of the Act

is complied with by the prosecution. Section 57 NDPS Act has stated

as follows:- 

57. Report of arrest and seizure. Whenever any person makes

any arrest or seizure, under this Act, he shall, within forty-eight

hours next after such arrest or seizure, make a full report of all

the  particulars  of  such  arrest  or  seizure  to  his  immediate

official superior.

26. As per the S. 57 NDPS Act the arresting officer is mandatorily

required to make a full report of all particulars of arrest or seizure to

his immediate superior within 48 hours. But here in the instant case

there is no whisper of compliance of this provision in the evidence. In

the  absence  of  any  such  evidence,   cast  a  doubt  about  the

authenticity of the prosecution story.

27.  With regard to the point of non-compliance of S. 36 A of NDPS

Act I have gone through the material on record.  Section 36 A (d) of

NDPS Act has envisaged as follows:- 

S. 36 A (d) a Special Court may, upon perusal of police

report of the facts constituting an offence under this Act

or  upon  complaint  made by  an  officer  of  the  Central

Government  or  a  State  Government  authorised  in  his

behalf,  take  cognizance  of  that  offence  without  the

accused being committed to it for trial.
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28.  Here in the instant case the PW 1 i.e. Complainant is an Excise

Inspector and has admitted during his cross examination that he has

not lodged any complaint in the instant case and he also states that

there  is  a  provision  in  the  Excise  Act to  file  complaint  in  the

court. It is also revealed from the record that the PW 1 has filed only

charge-sheet and there is no complaint with regard to the offence.

Hence, in view of the fact of non-filing of complaint as per the section

36 A NDPS Act, the prosecution case becomes illegal and ultra vires. 

29.  Ld. Defence Counsel has pointed out that the prosecution has

failed  to  examined  the  material  official  witnesses  including  the

witness Anish Alam who brought out the suspected opium from the

inside of the house of the accused. In view of the non-examination of

the material witnesses it cast a doubt about the prosecution story. 

30.  Upon hearing the Ld. Defence Counsel I have gone through

the material evidence on record and found that apart from the PW 1

there were many officials present at the place of occurrence during

the time of search and seizure of the alleged suspected opium. It is

revealed  from  the  record  that  at  the  time  of  search  and  seizure

official  Priya  Mahanta, IE  Tsk (s), Sri  Bipul  Karmakar, AIE, Tsk(s),

Smt. Leena  Dangaria, AIE,  Addl., Tsk (s), Sri  Anish  Alam,  AIE  Sri

Subalaskhi  Bonded  Warehouse  and  Sri  Hiren  Gogoi, EC,  Digboi

were present at the place of occurrence as witnesses. The PW 1 has

stated that one Anish Kalam had brought out the suspected opium

from the inside of  the house of  the accused. But  prosecution has

failed  to  examine  these   vital   witnesses.  The  confession  writer

Assistant   Excise  Inspector,   Sri   Pankaj   Dhanowar  is  also  not

examined by the prosecution.  Apart from this the PW 1 has not made

them  as  listed  witness  to  prove  the  prosecution  story.   The

prosecution has also failed to explain why such vital witnesses are

not examined. In view of the non-examination of such vital witnesses

creates  a  cloud  of  suspicion  about  the  authenticity  of  the

prosecution  story. 
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31. With regard to the legality and reliability of the confessional

statement of the accused I have gone through the material on record

and found that the confessional statement is recorded by the Pankaj

Dhanowar.  But  as  the  prosecution  has  not  examined  Pankaj

Dhanowar  who  recorded  the  confessional   statement  of   the

accused. As he is not made a witness in the witness list and as there

is  no  mention  about  the  time and place  of  the  recording   of  the

confessional  statement  in  Ext.2  the  confessional  statement  of  the

accused person becomes unreliable and doubtful. 

32. With regard to the search and seizure the PW 1 has deposed

that the search and seizure was made in the presence of the PW 2 &

3. It is deposed that before search the house of the accused PW 2 & 3

were allowed to search the body of the search party. PW 1 has also

stated that after getting the alleged suspected opium he took the

signature of the PW 2 & 3 over the seizure list and seized materials.  

33.  Now upon scrutiny of the evidence on record it is revealed

from the testimony of the PW 2 and PW 3 that they had reached the

house of the accused at 7-30 am and 8 am respectively and they

were taken to the house of he accused by the people of the Excise

department.  But, on the other hand in the  Ext. A it is shown that the

accused was arrested at 5 A.M which  is  earlier of reaching  of  the

seizure  witness i.e. PW. 2  &  PW.3. Likewise in the Ext. 1 seizure list

it is revealed that the seizure list was prepared at 5 am which is also

earlier to reaching of the PW 2 & 3. Apart from this the PW 2 & 3

have not  deposed about  the searching of  the body of  the search

party. The PW 3 categorically denied this point. Hence,  it  cast   a

doubt  about  the  timing  of  the  search  and  seizure of  the alleged

seized materials.

34.  With regard to the sample collection there is no evidence on

record  at  all  to  show  that  the  sample  was  collected  from  the

suspected opium, in presence of the accused and the witnesses PW 2

& 3. There is also no evidence about the quantum of sample sent for
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chemical examination. There is also no evidence adduced by the PW

1 where the sample of the suspected opium was taken. The PW1 in

his evidence, also failed to mention about the weight of the seized

suspected opium. There is no evidence on the record to show that it

was  weighed,  and  if  weighed,  where  and  in  whose  presence.  No

evidence at all was led to that effect nor corroborated by any other

witnesses. In the absence of any evidence, on the above aspects, the

fact of the search, seizure and sending of sample from the alleged

seized  opium cannot  be  said  to  have  been  proved,  although  the

prosecution is statutorily bound to prove the same. 

35.  Ld. Defence counsel has further pointed out that the  I.O  and

the  complainant  in  the  instant  case  is  the  same  person  and  he

has  not  followed  the  established  procedure  of  law  and  the

investigation was fundamentally flawed. Hence,  it   cast  a  doubt

about  the authenticity of the prosecution  story.

36.  On this point I would like to cite the case of Mohan Lap vs.

State of Punjab (AIR 2018 SC 3853) wherein Hon’ble Supreme

Court has held in para 25 as follows:-

“25. In view of the conflicting opinions expressed by different two

Judge Benches of this Court, the importance of a fair investigation

from the point of view of an accused as guaranteed constitutional

right under Article 21 of the Constitution of  India,  it  is considered

necessary that the law in this regard be laid down with certainty. To

leave the matter for being determined on the individual facts of a

case, may not only lead to a possible abuse of  powers,  but more

importantly will  leave the police,  the accused, the lawyer and the

courts  in  a  state  of  uncertainty  and  confusion  which  has  to  be

avoided. It is therefore held that a fair investigation, which is but the

very foundation of fair trial, necessarily postulates that the informant

and the investigator must not be the same person. Justice must not

only be done, but must appear to be done also. Any possibility of bias
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or predetermined conclusion has to be excluded. This requirement is

all the more imperative in laws carrying a reverse burden of proof”.

37.  Here in the instant case the PW 1 is the informant and he is

also the investigating officer.  From the evidence on record and as

discussed above it is revealed that he has committed violation of the

mandatory provision of the NDPS Act during the time of search and

seizure. The investigation has many fundamental flaw and shrouded

by  cloud  of  doubt  and  suspicion.  Hence  in  view  of  all  facts  and

circumstances and taking note of the judgment of the Hon’ble Apex

Court I am of the considered view that the investigation of the instant

case is not fair.

38.  In view  of all facts and  circumstances and taking note of the

decision of the Apex court, I  am of  the considered opinion that  the

Prosecution  has   failed  to  prove the material  ingredients  of  Sec.

21(b) of  the  NDPS Act   against the accused person beyond  all

reasonable  doubts.  Hence, the  accused Prakash  Chetry  @ Bipul is

acquitted on benefit of doubt and set at liberty.

39.  The  bail   bond   of the  accused  Prakash  Chetry  @ Bipul is
extended U/s. 437(A) of  the  Cr.P.C.

40.  Dispose the seized materials in accordance with law.

41.  Send a copy of the Judgment to the Deputy Commissioner of
Tinsukia.

42.  Given under my hand and seal of this court on this the  12st

day of  June, 2019.
                                                               

       Dictated & corrected by me.   

         (Md. Abdul Hakim)                                                       (Md. Abdul Hakim)
Addl. Special  Judge(NDPS)           Addl. Special  Judge(NDPS),

Tinsukia.                                                                   Tinsukia.
                                                                                

          Transcribed by :

     (P.D Phukan), Steno.
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 A  N  N  E  X  U  R  E

PROSECUTION WITNESSES:

PW.1, Sri  Kishor  Kumar  Gogoi,

PW.2,  Sri Harendra  Nath Borah,

PW.3,  Smt.  Sumitra  Phukan. 

PROSECUTION DOCUMENTS :

Ext. 1, is  the Seizure-list.

Ext. 2  is  the  Confession.

Ext. 3 is   the Medical Report,

Ext. 4  is  the  Remand letter  of  accused person,

Ext. 5, is  the  Letter  to  Ld. Court,

Ext. 6 is  the  Command  Certificate. 

Ext.  7, 8 are   the Chemical  Examination  Reports.  

Ext.  9 & 10 are  the Offence  Reports. 

Ext.  11 is   the Sketch  map.

Ext.  12 is   the Seizure Report/Form-F.  

M. Ext. 1 & 2 are the  suspected opium.

M. Ext. 3  is  the  Daga  Palla.

M. Ext 4 to 9  are  the  weighing  grams.

M. Ext 10 to  11 are  the  two  nos.  of  Bamboo  pipes  and  sticks.

M. Ext 12 to  15  are the  samples  collected  from seized  opium.

M. Ext. 16 is the  bag.  

Ext. A  is  the Arrest Memo.

                                                                                (Md. Abdul Hakim)
             Addl. Special Judge(NDPS),    
                           Tinsukia. 


