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IN THE COURT OF THE ADDL. SESSIONS JUDGE-2(FTC),

TINSUKIA  

                              Sessions  case No. 08/(T)2018 

                               U/S 448/376/511/323 of the  IPC

                            

                             Present :        Md. Abdul Hakim, M.A.,LL.B.,

                                  Addl. Sessions  Judge-2 (FTC),

                                                  Tinsukia.

               The State of Assam

     -Vs-

(1) Md.  Juman  Ali----------Accused
   

             Appearance :

                              For the State : Sri R.C Das, Ld. A.P.P,

                              For the accused: Smt.  A. Handique,  Adv.

                              Date of evidence :  28.05.18, 24.07.18, 08.08.2018, 

                   09.10.18, 29.03.19, 03.06.19. 
                            

                              Date of argument :  18.06.2019.

                              Date of judgment :  25.06.2019

                                               J  U  D  G  M  E  N  T

1.         The  Prosecution   story,  is   in   brief that on 08.08.2017 at

night at about 2 A.M at Talap Kakaratoli,  Ward  no. 8   the  accused

Jumon Ali of  same  village had criminally trespassed into  the  house

of  the  informant, Smt. Salma  Begum through roof when  she  was

sleeping in  her house and  tried to commit rape on her by using  force

on her  and  also   touched  her  body  and  assaulted her  by  pressing

her  mouth   when she  resisted  the  act of  the  accused by shouting.  
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2.           Receiving   the   FIR, Doomdooma  P.S.  registered  a case

and  investigated  the  case.  On  completion  of  the  investigation,

above named accused was charge sheeted and forwarded to face

the trial.

3.           On  appearance  before  the  court by the accused person,

copy was  furnished  to him u/s 207 Cr.P.C. Thereafter, the case was

committed to the Court of Session by the Addl. C.J.M Tinsukia. The

G.R case no. 1595/17 was registered as session’s case no. 08 (T)/18

and transferred to this court for trial.

4.         On  appearance  of  the accused  person and upon hearing

both  sides  and  considering  the  materials  charges  were   framed

against the accused u/s 448/376/511/323 IPC, particulars of which

on being read over and explained, the accused person had pleaded

not guilty and claimed to be tried.

5.        During  trial, prosecution examined 6 (six) witnesses to prove

the case. The accused was  examined u/s 313 Cr.P.C and his plea

was  total  denial.  I  have  heard  argument  put  forward  by  the  ld.

Counsels  for  both  the  sides  as  well  as  gone  through  the  entire

evidence available on record to adjudicate the case.

6.   Point for determination :-

(i) Whether   the  accused  on   08.08.2017  at

night  at  about  2  A.M  at  Talap  Kakaratoli,

Ward   no.  8  under   Doom-dooma P.S  had

criminally  trespassed into   the   house   of

the  informant, Smt. Salma  Begum through

roof when  she  was  sleeping in  her house

and  thereby  committed  an  offence

punishable U/s. 448 of the IPC?
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(ii)  Whether  the  accused  on   the same day,

time  and  place  had  voluntarily  caused

simple hurt  to   the informant and thereby

committed an offence punishable  U/s. 323

of the IPC?

(iii) Whether  the  accused  on   the same day,

time and place had  tried to commit rape on

the informant by using  force  on her  and

also  touched   her   body  and  thereby

committed  an  offence  punishable   U/s.

376/511 of the IPC?

DISCUSSION, DECISION AND REASONS THEREOF:

7.      P.W.1,   Salma  Begum has  deposed  that  she  is    the

informant of   this  case.   Accused   is  her 2nd husband who  is

present in  the dock. The  incident  took place  in  the  month  of

Assamese “Saon mah” last  year  at  around  8 P.M. During  that

time  due  to  domestic  dispute  there  was  some  altercation took

place  between  her  and  her husband. She  did  not  receive  any

injury, except  one minor  injury  near  her eyes  which  was  caused

by  falling  on  the  earth. Later  on  the  advice  of  other  people

she  lodged  an  ejahar   at  the  P.S. She  did not  know  who  has

drafted  the  ejahar. She  was  medically  examined  by  police  due

to  the  injury. Police  recorded  his statement. Now they are  living

happily together. 

8.          During   cross-examination  she  has  stated  that during

the  time  of  incident  there  was  nobody except  her. Due  to

misunderstanding she   lodged  the  case.  She has  no objection if

the  accused is  acquitted  from  this  case.  
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9.           P.W. 2, Sri  Rafiq Rehman  has  deposed  that she knows the

informant and accused also.  The incident took place about three

four month back at night. On the next morning when  he went to

market at around 10:00 A.M. victim Salma told  him that she was

assaulted by the accused Juman. Then she requested him to take

her to the police station. Then he took her to the police station.

There she lodged the ejahar. Police recorded the statement. He told

that he did not see the occurrence.

10.        In  Cross-examination he has deposed  that he did not state

before the police that on the next morning when  he went to market

at around 10:00 A.M. victim Salma told him that she was assaulted

by the accused Juman. He did not see the occurrence and also he

did not have any personal knowledge about the incident. He  denies

the   suggestion  that Salma  did  not  tell  her  that  the  accused

assaulted her. 

11.        PW.3, Md. Taslim  Ali  has  deposed  that he  knows  both the

informant and  the  accused  of  this  case.  He has no  personal

knowledge   about   the   incident.  Police   asked   him about  the

incident  but  he  replied  that  he  does not know  anything. 

12.        The  Cross-examination  of  this  witness  is  declined  by

the  defence.

13.        P.W.4,  Md. Allaudin Ansari  has  deposed  that  he knows

both  the informant  and  the  accused. The  date of  incident  he

cannot  recollect. He  came  to  know  about  the  incident on  the

next  day  morning. He heard  that  wife of  Juman  Ali  lodged

ejahar  at  the  Talap O.P. On  listening  about  the  incident he

visited  the   house  of Juman  Ali. At  that  time police took his

name. But  he  does  not  know  about the incident. 

14.       The  Cross-examination  of  this  witness  is  declined  by  the

defence.
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15.       P.W. 5,  Dr.  Jadumoni  Gogoi  has  deposed  that   on

09.08.17   when he was working as M.O at   Dangari CHC  on  that

day  at  2 A.M he  examined  Smt. Salma  Begum, whe was  brought

& escorted  by  Talap O.P  WPC 465, Smt. Nomita Bora. She  was

examined and  was given  Pain  killer. Again  at  5:50 P.M  on  the

same  day she  visited   Dangari CHC.  She  was  examined.

On  examination  he  found  the  following  injuries:

(I)  Swelling  and  redness on  the  left  side   of  the   face  below

left  eye, size 2 X 3 Cm. 

Opinion :   Simple  injury.  Kind of  weapon -  blunt. Ext.  1 is  the

Injury  report and Ext. 1 (1) is  his signature. 

 
16.     In  Cross-examination  he   has   stated   that he  has   not

mentioned  the police  requisition  no.  in  his injury  report.  The

type  of  injury, mentioned in  Ext. 1  may  be  caused by  falling  on

hard  substance.                

17.      P.W. 6 Sri  Lakhi  Khanikar( Sub-Inspector) has  deposed  that

on   09.08.17 he  was  working  as Asstt. Sub-Inspector at  Talap O.P.

under   Doomdooma P.S.   On  08.08.17  the   I/C,  Talap   O.P  had

received a written  Ejahar. Accordingly,  Talap O.P entered  a  G.D

entry  vide  G.D  no. 172 dated  09.08.17. Ext. 2 is  the  said  G.D

entry. The  I/C  Talap O.P  entrusted  the  investigation  to  him. Ext.

3 is  the  said Ejahar. Ext. 3(1)  is  the  signature  of  the I/C, Talap

O.P namely,  Sri  Thogish  Doley. Ext. 3(2)  is  the  signature  of  the

then OC of  Doomdooma P.S. On  the  same  day  he examined  the

complainant  and  recorded  her  statement and the  complainant

was  forwarded  to  the   Dangari  CHC  for  medical  examination. 

18.       On 10.08.17, he visited  the  P.O. At  the  P.O  he  examined

witnesses   namely,   Md.  Rafiq   Rahman,  Md.  Taslim   Ali,  Md.

Allauddin  Ansari  and  recorded  their  statement. At  the  P.O  he

prepared  one  sketch  map. Ext. 4  is  the  sketch map,  Ext. 4(1)  is

his  signature. On 11.08.17,  the  complainant  was  brought to  the

court for  recording  her  statement. On 31.10.17 he   arrested  the



6

accused person. His  statement  was  recorded  and  was  forwarded

to the  Court. On  completion of  the  investigation  he  submitted

charge-sheet  against  the  accused  person,  namely,  Md. Jumon

Ali   U/s. 448/376/511/323   IPC.  Ext.    5 is  the  charge-sheet, Ext.

5(1) is  his  signature on  the  Charge-sheet. Ext. 4  is  the  sketch

map

19.      In    Cross-examination   he   has    stated   that the

complainant  did not  state before  him  about  the  commission of

rape  to  her  by  the  accused. The  other  witnesses  have  also

not  stated  about  the  rape  of  the  complainant by the  accused

before  him. Now  the  complainant  and  the  accused  are  living

peacefully  as  husband  and  wife.   

20.        With  regard  to  the  point  for   determination  the  Ld.

Defence counsel  has  pointed  out  (i) that the  Prosecution has

failed  to prove  the  material  ingredients  of  offence. Hence,  it

cast  a  doubt  about  the  prosecution  story. (ii)  that  PW.2,  3 &  4

are  not  the eye witnesses. Hence, the prosecution  story  becomes

doubtful  and  suspicious.  (iii) That  the  incident  as  alleged  in

the  FIR  had  occurred on  08.08.17 at about 2 AM at  the home of

the  complainant.  But  in  her  examination in chief  the PW 1 has

deposed that at around 8 PM the incident had occurred.  (iv) That

the  FIR  was  lodged on 10.08.17 but the incident had happened on

8.8.17 and there is  no  proper  explanation  why  such  inordinate

delay  has   caused  in  lodging  the  FIR.  Apart  from  this  the

complainant  has  not  corroborated  the  FIR  nor  the  timing  of  the

alleged offence. Hence it creates a doubt about the authenticity of

the prosecution story. (v)  that  the  complainant  herself  has  not

implicated  the  accused. She  had  not  stated  that  the  accused

had  criminally  trespassed  into  her  house, nor  causing  hurt to

her0  nor  tried  to  commit  rape  on   her. Hence,  prosecution  has

failed  to   prove  the  ingredients of  offence. 

21.        In reply ld. Addl.P.P  vehemently  denied   the  point   of  the
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defence  side.

22.       Upon   hearing  both  sides,  I   have   gone  through  the

material evidence  on  record and  found  that PW 1 has deposed

that she is   the   informant of  this  case and the accused   is her 2nd

husband. The  incident  took place  in  the  month  of  Assamese

“Saon mah” last  year  at  around  8 P.M. During  that  time  due  to

domestic   dispute   there   was   some   altercation  took   place

between  her  and  her husband. She  did  not  receive  any  injury,

except  one minor  injury  near  her eyes  which  was  caused  by

falling  on  the  earth. Later  on  the  advice  of  other  people she

lodged  an  ejahar   at  the  P.S. She  did not  know  who  has

drafted  the  ejahar. She  was  medically  examined  by  police  due

to  the  injury. Police  recorded  his statement. Now they are  living

happily together. 

23.        From  the  evidence  of  the PW.1,  it  is  apparent  that she

has  not  implicated  the  accused person about the offence charged

against him. She  has deposed  that  due  to  family  dispute  and

on  the  advice  of  the  other  persons,  she  had  lodged  the  FIR.

She has also deposed that  due to  misunderstanding the case is

lodged. The PW.6 (I.O)  has  also  stated  that  the  PW.1  did  not

state  before  him  that  she  was  raped  by  the  accused  person.

The  PW.5 (M/O)  has  also  not  supported  the  commission   of

rape  on  the  person  of  PW.1. 

24.       Although,  the  medical  evidence  has  stated  that little

injury  near  the   eye  of  the  PW.1  was  found,  but  PW.1  has

deposed  that  she  got  the  injury  by   falling  on  the  land. But

she has not deposed that the injury was caused by the accused.

The  medical  evidence  has  also  corroborated  that  the  injury

might  have  caused  by  falling  on  hard  substance. Apart from

this in the FIR there is no mention of the injury near the eye of the

complainant  nor  corroborated  by  any  other  PW’s.  As  the

complainant has not corroborated the FIR about the allegation it

creates  a  doubt  that  the  FIR  is  exaggerated,  concocted  and
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embellished. In view  of  the  above  facts  and  circumstances,  it

creates a doubt about the authenticity of the prosecution story.

25.       The PW 1 has not deposed that the accused who is the 2nd

husband  of  her  has  criminally  trespass  into  her  house.  As  the

prosecution has failed to prove the criminal trespass into the house

of  the  PW  1  by  the  accused  it  cast  a  doubt  about  the  whole

prosecution story. 

26.       The   PW  1  has deposed in examination-in-chief that at

around 8 PM the alleged incident had occurred but in the FIR it is

written that the alleged incident had occurred at 2 am. The PW 2,

PW 3 & PW 4 have also failed to mention the timing of the alleged

offence.  In view of this fact it cast a doubt about the timing of the

alleged offence and thus the authenticity of the prosecution story.

27.        With regard to the delay in lodging the FIR I have found that

the FIR was lodged at around 6 am on 08.08.2017.  The PW 6 has

deposed that on 08.08.17 the I/C, Talap  O.P had  received a written

Ejahar Ext. 3. Accordingly,  Talap O.P entered  a  G.D  entry  vide

G.D  no. 172 dated  09.08.17. Ext. 2 is  the  said  G.D  entry. 

28.        From the evidence of the PW 6 and Ext. 2 ( G.D  entry) it is

crystal clear that the FIR was lodged by the PW 1 at around 6 am on

8-8-2017. Although there is a delay of about 4 hours in lodging the

FIR  but  considering  the  facts  and  circumstances  I  am  of  the

considered view that the delay is quite natural. As it is alleged that

the incident had occurred at 2 am it is natural that the complainant

being a woman cannot go the P.S at  the dead end of  the night.

Hence at early morning about 6 am she went to P.S and lodged the

FIR. In view of the above facts and circumstances I have found no

intentional delay in lodging the FIR.

 

29.        From the material evidence on record it is revealed that the

complainant  has stated  in  course  of  the  cross-examination  that
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during  the  time  of  incident  there  was  nobody except  her and

due  to  misunderstanding she  has  lodged  the  case.  She has

also states that she has no objection if  the  accused is  acquitted

from  this  case.  

30.    From  the  evidence   of   the  cross-examination  of  the

complainant  it  is  crystal  clear  that  the  case  is  lodged  due  to

misunderstanding  between the  accused  and  the  PW 1.  Hence  it

creates a doubt about the alleged prosecution story narrated in the

FIR.

31.      Under   the  above   facts   and  circumstances and  taking

note  of  the  evidence  on record I am of considered  opinion  that

Prosecution has  failed  to  prove  the  case  against  the  accused

U/s. 448/323/376/511 IPC beyond  all reasonable  doubts. Hence,

the accused Jumon  Ali  is  acquitted on benefit of doubt and set at

liberty. 

32.      The  bail   bond   of the  accused is extended U/s. 437(A) of

the  Cr.P.C.

33.      Send a copy of the Judgment to the Deputy Commissioner of
Tinsukia.

34.       The  case  is  disposed  of  herewith.  

35.      Given under her hand and seal of this court on this the 25th

day of June, 2019.

Dictated & corrected by me:                           

(Md. Abdul Hakim)                                      (Md. Abdul Hakim)
Addl. Sessions Judge-2(FTC),                     Addl. Sessions Judge-2(FTC),

Tinsukia.                                              Tinsukia.

  Transcribed by : P.D Phukan (Steno) 
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                                               A  N  N  E  X  U  R  E

PROSECUTION WITNESSES:

P.W.1,   Salma  Begum,

P.W. 2, Sri  Rafiq Rehman,

PW.3, Md. Taslim  Ali,

P.W.4,  Md. Allaudin Ansari , 

P.W. 5,  Dr. Jadumoni  Gogoi  & 

P.W. 6, Sri  Lakhi  Khanikar( Sub-Inspector).

PROSECUTION DOCUMENTS :

Ext.  1 is  the  Injury  report,

Ext. 2  is  the  G.D  entry no. 172 dated  09.08.17,  

Ext. 3 is the Ejahar, 

Ext. 4  is  the  sketch map,

Ext. 5 is  the  charge-sheet. 

             

                                                                 (Md. Abdul Hakim)
                                           Addl. Sessions Judge-2(FTC),

                                     Tinsukia


