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IN  THE  COURT OF THE ADDL. SESSIONS JUDGE-2(FTC),

TINSUKIA. 

                                   Sessions  Case No.  1 (T)/17   

                                 U/S 341/352/376(1)/34 of the  IPC

                            

                             Present :        Md. Abdul Hakim, M.A.,LL.B.,

                                 Addl. Sessions  Judge-2(FTC),

                                                   Tinsukia.

     The State of Assam

     -Vs-

    1) Sri   Gopal  Rai,   

     2) Sri  Dinu  Kharia,

    3) Sri Sera  Panika.

                                        ---Accused

Appearance :

               For the State : Sri R.C Das, Ld. A.P.P,

                For accused:  Sri   Gopal  Rai, Sri  Dinu  Kharia &  Sri             

                            Sera  Panika:………Ms. S. Chakraborty,  Adv.

                                        

                Date  of  evidence : 20.06.18,  04.07.18, 19.07.18,04.08.18. 
                                            

                 Date of argument : 14.06.2019.

                Date of judgment :  18.06.2019.
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J  U  D  G  M  E  N  T

1.         The  Prosecution story,  is  in brief that  the complainant Smt.

Mina   Panika   had  lodged an  Ejahar   by   which   alleged  that  on

04.10.2015  at  about  8  P.M  she  alongwith  her   husband  Sri  Bhada

Panika were coming from Khetupather line, at Tingrai  T.E garden  line,

three persons namely, Dinu Maria, Sama Panika and  Gopal Rai  had

wrongfully restrained them on  the  no. 3 road of  the  garden and

assaulted her husband   and  by chasing  him  away  had committed

rape  on  the complainant again  and  again by  pulling her  away into

the garden  and  then  left  her  in  the  garden. The  complainant

somehow  reached  her  home  and  informed  the  matter  to  the

Mahila  Samity  of  her  village.  Hence, the  case.

2.          Receiving  the  FIR, Bordubi P.S. registered a case no. 86/15

and investigated the matter and on completion of the investigation,

charge  sheet  was  submitted  against  the  accused  persons  and

forwarded them to face the trial.

3.       On   appearance  before  the Judicial  Magistrate  1st  class,

Tinsukia, copies were furnished to the accused person U/S 207 Cr.P.C

and committed the case to the Court of Session for trial. Accordingly

the GR case no. 2278/15 registered as Session case no. 1(T)/2019 and

transferred to this court for trial. 

4.        Upon receiving the record and appearance of the accused

persons in this court and upon hearing both sides and considering the

materials  on  record  and  after  hearing  both  sides,  charges  u/s

341/352/376(1)/34 IPC had been framed against the accused persons

particulars of which read over and explained to the accused persons, to

which they pleaded not guilty and claimed to be tried.
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5.        During  trial,  prosecution examined four (4) witnesses. The

accused persons were examined u/s 313 Cr.P.C and their plea are  of

total  denial. I have heard argument put forth by the ld. Counsel for

both the sides as well as gone through the entire materials available on

record.

6. Point for determination :-

(i)       Whether the accused  persons in  furtherance  of

their  common  intention  on 04.10.2015 at about 8

P.M when the complainant alongwith her  husband

were coming from Khetupather line under  Bordubi

P.S, at Tingrai  T.E garden  line  in the  district  of

Tinsukia,  had   wrongfully  restrained  them,  and

thereby  committed  an  offence  punishable   U/s.

341/34 of the IPC?  

(ii)      Whether the accused persons  in  furtherance  of

their common  intention  on   the same day, time

and place had   assaulted the husband  of  the

complainant  and   the   complainant  by  applying

force on him and thereby committed an offence

punishable  U/s. 352/34 of the IPC?

(iii)    Whether the accused  persons   in  furtherance  of

their common  intention  on the same day, time

and  place   had  committed   rape   on   the

complainant by  pulling her  away into the garden

and thereby committed an offence punishable  U/s.

376(1)/34 of the IPC?

DISCUSSION, DECISION AND REASONS THEREOF  :

7.            P.W.1,   Mamon Dutta Pathak has  deposed  that  she knows

the informant and she also knows the accused present in the dock. She
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cannot recollect the date but the incident took place before one and

half years back. She was at home at the  time of incident. Since she  is

a secretary of Mahila Samity of that area the victim woman Smti Mina

Panika came to her house with her husband in the morning. She told

her that  last night the accused had committed bad work (beya kaam)

with her. She saw her face was injured with scratch marks. Thereafter,

she went  to  the home of  the Mahila  samity  President   Maina Tanti.

During that time her husband Sri Kamjeet Tanti was present  who was a

Secretary of Assam Chah Majdur Sangh of the estate. Thereafter  Sri

Kamjeet  Tanti  wrote an ejahar  and they went  to  the Bordubi  Police

Station  alongwith  the  victim  woman   Smti.  Mina  Panika.  Police

registered the case and recorded her statement. Later she came to

know that police arrested the accused persons.  

8.            In  Cross  Examination  has deposed  that she does not have

any knowledge about medical report of the victim woman. She has no

any personal knowledge about the incident and she accompanied with

the victim woman to the police station according to her statement.

Generally  the  complainant  used  to  consume alcohol  at  night.   She

denies  the  suggestion  that the accused persons had  committed any

kind of offence as alleged. 

9.           P.W.2,  Smt. Meena Panika  has  deposed  that  she is  the

informant of  this  case. She   knows all the  accused persons  present

in   the  dock.   She could  not   recollect   the date  of  incident.  The

incident  happened  in  the  evening  time. On  the  date  of  incident,

while  she was  coming  from  Basti to  home  accompanied  by  her

husband. The accused  were  going  from  the  Opposite  direction. The

accused  Shera assaulted her  husband. Then she fell  down. Thereafter

she reported  about the  matter  to  the  Line chowkidar(Kamaljeet) of

Borbheta Tea  Estate with her husband. Chowkidar  had  written  the

ejahar. No  bad work  was  committed  with  her  by  the  accused.

Thereafter she    visited the  Police  station with  Jaan baideo of  the

Tea  Estate.  She met  police in  the police  station and  police  recorded
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her  statement.  She was  sent  to   hospital  for  medical  examination.

She was  brought to  the  Court  for  recording  her  statement one  day

after  lodging  the  Ejahar. Her statement  was  recorded in the  Court. 

10.        In Cross-examination  she  has  deposed  that on   the   day

of  occurrence herself  and  her husband  had consumed alcohol. She

denies  the  suggestion  that the  accused  Shera  did not  assault  her

husband.  As   because  she  consumed  alcohol, and  as  such,  she fell

down and could not  say what actually  had  happened on  that  day.

She  denies  the  suggestion  that the  accused did  not  commit  any

crime on  the  day of incident as  alleged by her.

11.      PW.3, Smt. Maina  Tanti    has  deposed  that  she knows

both   the   accused   and   the   informant   of  this   case.   Incident

occurred  on  04.10.15 at  8 P.M. At  the  time  of  occurrence  she  was

at  home. The  place of  occurrence is  at  a  distance of 1/2  KM  from

her  house.  Meena  Panika  came  to  her  house   in  the  morning  and

she  narrated  the  incident.  She  was  in  bad  condition. The  accused

had  committed  “Beya kam”.  Her  husband  was  assaulted  by  the

accused. She alongwith  Mamun  Dutta,  and  victim  went  to  the

Bordubi  Police  station.  She  is  the  President  of  Borbheta  Mahila

Samity. Mamun  Dutta  is  the  Secretary.  They handed  over  the

victim  to  the  police.  Police  recorded  their statement.  The  victim

was  medically examined.  The victim  told  them that the  incident was

caused  by the  accused present in  the  dock.

12.         In  cross-examination  she   has  stated  that she  cannot

say  who  wrote  the  ejahar. She has  also  not  gone  through  the

ejahar. The  victim Meena  Panika  usually consume  alcohol. She does

not  have  any  personal  knowledge  about  the  occurrence.  She

denied  the  suggestion  that no  such  incident  took  place  and  that

the  accused  did not  commit  any  kind of  “Beya Kam”  with  the

victim. She  denies  the  suggestion  that  the  accused  did  not

assault  the  husband of  the  victim. 
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13.      P.W.4, Dr.  Palash  Jyoti   Dutta  has  deposed  that   on

07.10.15 when he was working as consultant  Surgeon, at  Tinsukia

Civil  Hospital.  On  that  day at  12:30 P.M he  examined Bhada  Panika,

40 years  male, S/o. Sri  Lakhiram Panika of  Chuta Tingrai, P.S  Bordubi

was escorted  by  WHG Baby  Mech.

                On examination  he  found  as  follows :

                There  is  no  external  injury pain  over  neck. 

               Opinion :   No  mark of injury.

                 Ext. 1 is  the  Injury  report and Ext. 1(1) is  his signature. 

14.       In Cross-examination he  has  deposed  that  there was  no

external  injury  of  the  patient.

15.     With  regard  to  the  point  for   determination  the  Ld.

Counsel  for   the  defence   has   pointed   out  --  (i)  That   the

complainant/victim  woman   has  deposed   nothing   against   the

accused persons  with regard  to  the committing  of  rape,  assault

and wrongful  restrain  to  her. Hence, the prosecution case becomes

doubtful and unreliable about alleged offence in FIR. (ii)  That as there

is  no  eye  witness  to  the  incident  the  Prosecution  story  becomes

doubtful. (iii) That even though  the FIR alleged  that  the complainant

and her husband were assaulted  by  the  accused  persons  and  the

complainant/victim  was  raped by  the  accused persons,  yet  the

alleged  statement of FIR is not corroborated by the  medical  evidence.

Hence, the prosecution story becomes unbelievable and unreliable. (iv)

That, the FIR was  lodged  in  delay of two days from the day of the

occurrence and there  is  no  proper  explanation about the reason of

the   delay.  In   view   of   this   fact,  it   cast  a   doubt   that    the

Prosecution case is  fabricated, embellished  and  concocted.

16.     In  reply  ld. Addl.P.P  has denied   the  point   of  the  defence

side  and  submitted  that  as  per  the  version  of  the PW.1,  the

accused  assaulted her husband while they were going. Hence,  the
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accused  should  be  punished in  accordance  with  law.

17.     Upon   hearing  both  sides,  I have   gone  through  the

material evidence  on  record and  found  that the charges is framed

against the accused U/s. 376(1)/34 of the IPC. But as the complainant/

victim (PW 2) has not implicated the accused persons for commission

of rape on her and as there is no medical report in this regard I am of

the  considered  view  that  the  prosecution  has  failed  to  prove  the

material ingredients of  U/s. 376(1)/34 of the IPC against the accused

persons beyond reasonable doubt.

18.      With  regard  to  the  section  U/s. 341, 352, 34 of the IPC the

complainant/victim  woman  has  deposed  in  her  examination-in-chief

that while she and her husband were going the accused person had

assaulted her husband. After the incident she informed the matter to

the  Line  Chowkidar  (Kamaljeet)  of   Borbheta  Tea   Estate  with  her

husband. Chowkidar  had  written  the  ejahar. She has also deposed

that she went to P.S with Jaan Baideo.

19.   But  the  prosecution  has  failed  to  examine  the  material

witnesses i.e. husband of the complainant/victim, Jaan Baideo and the

Line Chowkidar (Kamaljeet) of   Borbheta Tea  Estate who wrote the

ejahar.  The  prosecution  has  failed  to  explain  the  reason  why  the

witnesses  Jaan  Baidwo and  the  Kamaljeet  (Line  Chowkidar)  are  not

examined.  Although  the  PW  1  &  3  have  deposed  that  they  were

informed by the complainant/victim in  the next  day morning of  the

alleged incident but the complainant/victim has not deposed anything

about the informing about the alleged incident to them on the next day

morning. As the PW 2 has not corroborated the statement of the PW 1

&  PW  3  the  testimony  of  the  PW  1  &  3  becomes  doubtful  and

suspicious.

20.     The alleged cause of assault to the husband of the PW 2 is

also not  corroborated by the medical  evidence.  Apart  from this  the
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alleged  assault  is  also  not  corroborated  by  any  other  independent

witnesses.  Hence  it  cast  a  doubt  about  the  alleged  assault  of  the

husband of the P.W. 2.

21.     From  the  material  on  record  it  reveals  that  the  alleged

incident  had  happened  on  04.10.2015  at  about  8  P.M  while  the

complainant PW 2 was coming with her  husband Sri Bhada Panika from

Khetupather line, at Tingrai  T.E garden  line. But the FIR was lodged on

6.10.2015 at about  12.30 pm.  Which indicates the FIR was lodged

about  two  days  delay  There  is  no  proper  explanation  why  such

inordinate delay had occurred in lodging the FIR. 

22.      With regard  to  the  delay I  would  like  to  cite  the

case  of  Mahtab Sing & Ors. Vs. U.P. 2010 (13) SCC (Cri)

1185 wherein Hon’ble Supreme Court has decided that unnatural

conduct of complainant in lodging the FIR is always doubtful. 

23.     In  the case  Rakesh Debnath v. State of Tripura

2010 (6) GLJ 394 Hon’ble Gauhati High court has held that FIR

required to be filed at earliest opportunity. 

24.       The  Hon’ble  Supreme Court has held in State of H.P.

v.  Giyan Chand (MANU/SC/0312/2001),  (2001 6  SCC  71)

that “if  the prosecution fails  to satisfactorily explain the delay

and there  is  a  possibility  of  embellishment  in  the  prosecution

version on account of such delay, the delay would be fatal to the

prosecution. However if the delay is explained to the satisfaction

of  the  court  the  delay  cannot  by  itself  be  a  ground  for

disbelieving and discarding the entire prosecution case. To the

said effect is the decision of this court in Dilawar Sing v. State of

Delhi (2007 12 SCC 641) where this court observed: In criminal

trial  one of  the cardinal  principles’  for  the court  is  to look for
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plausible explanation for the delay in lodging the report. Delay

sometimes  affords  opportunity  to  the  complainant  to  make

deliberation upon the complaint and to make embellishment or

even make fabrications. Delay defeats the chance of the unsoiled

and untarnished version of the case to be presented before the

court  at  the earliest  instance.  That  is  why if  there is  delay in

either coming before the police or before the court  the courts

always  view  the  allegations  with  suspicion  and  look  for

satisfactory explanation. If no such satisfaction is formed the delay

is treated as fatal to the prosecution case”.

25.      From the  material on record it is proved that the instant case

is  lodged  in  delay  of  2  days.  There  is  no  explanation  why  such

inordinate delay had occurred in lodging the FIR. The PW 2 has not

deposed about the commission of rape in course of her examination in

chief but she has stated in her FIR she is raped by the accused. Apart

from this there is no medical report with regard to the commission of

rape  on  her.  In  view  of  this  it  can  be  presumed  that  the  FIR  is

exaggerated  and  embellished  with  vested  interest.  Apart  from  this

there is no explanation in FIR or by any evidence where the husband of

the PW 2 went away after the incident. But after two days the FIR was

lodged. It cast a doubt had it been a true prosecution story then why

the PW 2 and her husband took so long to lodge the FIR. In view of this

unexplained delay it cast a doubt that the FIR is concocted, fabricated

and embellished. Hence the prosecution story becomes doubtful and

suspicious. 

26.      Under  the above  facts  and  circumstances and  taking  note

of   the   evidence   on  record  I  am  of  considered   opinion   that

Prosecution has  failed  to  prove  the  case  against  the  accused

persons U/s.  341/352/376(1)/34 IPC beyond  all  reasonable  doubts.

Hence, the accused Dinu  Kharia,  Gopal  Rai  and  Sera  Panika  are

acquitted on benefit of doubt and set at liberty. 
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27.   The   accused   Dinu  Kharia  is  in  jail  hence  the  jail

superintendent  is  directed to  release  him  immediately  if  he is  not

required in any other cases on furnishing a Personal Bond of Rs. 1000/-

as per S.  437(A) of  the  Cr.P.C with  condition to appear before the

higher court  as and when such Court issues notice in respect of any

appeal or petition filed against the judgment.

28.     The  bail   bonds   of the  accused  Gopal  Rai  and  Sera

Panika are extended U/s. 437(A) of  the  Cr.P.C.

29.      Send  a  copy  of the Judgment to the Deputy Commissioner

of Tinsukia.

30.        The  case  is  disposed  of  herewith.

31.       Given under her hand and seal of this court on this the 18 th

day of June, 2019.

 Dictated & corrected by me:

                   
              

    (Md. Abdul Hakim)                                               (Md. Abdul Hakim)   
Addl. Sessions Judge-2(FTC),                      Addl. Sessions Judge-2(FTC), 
            Tinsukia.                                                            Tinsukia.
                           

                        
       Transcribed by :

           P.D Phukan(Steno)
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                                                   A  N  N  E  X  U  R  E

PROSECUTION WITNESSES:

P.W.1, Mamon Dutta Pathak,

P.W.2, Smt. Meena Panika,  

PW.3, Smt. Maina  Tanti,

P.W.4, Dr. Palash  Jyoti  Dutta.

PROSECUTION DOCUMENTS   :

      Ext. 1,  is the  Injury  report,  

 

                                                                             (Md. Abdul Hakim)
 Addl. Sessions Judge-2(FTC),

                                                                            Tinsukia 
 


