
                                              DISTRICT: TINSUKIA  

  

 IN THE COURT OF THE JUDICIAL MAGISTRATE (FIRST CLASS), TINSUKIA   

  

MISC CASE NO:  39M/18 

        U/S  125 CrPC  

  

Smti. Sushmita Bhattacharjee 

                                 … Petitioner      

  - V-   

  

Shri Wajid Hussain     … Opposite Party 

 

 Present: SRI. NAVNEET KASHYAP, LLM, AJS 

  

ADVOCATE FOR THE 1st PARTY: Ld. Adv. Sri. Sujit Roy 

ADVOCATE FOR THE OPPOSITE PARTY: Ld. Adv. Sri. Naresh Prasad. 

 

EVIDENCE RECORDED ON: 28/03/2019, 15/06/2019 

ARGUMENT HEARD ON: 25/06/2019 

JUDGMENT DELIVERED ON: 29/06/2019 

 

JUDGMENT AND ORDER. 

1. This proceeding u/s 125 CrPC arose out of the petition filed by Smti. Sushmita 

Bhattacharjee, Petitioner claiming monthly maintenance from her husband Opposite 

Party Sri. Wajid Hussain.  

2. In her petition, the petitioner has stated that she is Hindu by faith and opposite party 

is Islam by faith and after due conversion of the petitioner to Islam on 13/08/2003, her 

marriage with the opposite party was solemnized at Opposite party’s paternal house at 

Ushan Bhawan , Gelapukhuri Road Tinsukia as per Islamic rites and customs and after 

that they had been living as husband and wife and out of the wedlock three children 

were born namely Akib Hussain Khanikar, Aayan Hussain Khanikar and Ahir Hussain 

Khanikar.. She has also stated that according to her, soon after some days of marriage 

the opposite party as well as the parents of the opposite party started physical 
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harassment as well as mental harassment on her demanding dowry. She has also stated 

that out of the wedlock three children were born namely Akib Hussain Khanikar, Aayan 

Hussain Khanikar and Ahir Hussain Khanikar. The petitioner has further stated that in 

the year 2017 the opposite party was involved with one lady having two children and 

started to live together at the residence of the opposite party on 27/12/2017 and 

28/12/2017 and the Petitioner was forcefully driven out from the house of the opposite 

party and since 28/12/2017 the petitioner and her third minor son are living in a rented 

house situated at Borguri Tinsukia. Petitioner has further stated that she is unable to 

maintain herself and their children and therefore she filed this case claiming 

maintenance allowance from her husband, opposite party u/s 125 CrPC for herself and 

her minor son. 

3. The opposite party has objected the petitioner of the petitioner on various grounds by 

filing written statement. In his written statement the opposite party has denied the 

allegation of assault, demand of dowry, ill treatment to the petitioner. The case of the 

opposite party as stated in the Written statement is that the marriage between the 

opposite and the petitioner was solemnized on 13/08/2003 and out of the wedlock three 

children were born and in course of the conjugal relationship, differences creeped up 

between the O.P. and the Petitioner on different issues, the petitioner inflicted immense 

mental cruelty upon the opposite party and the petitioner was found maintaining illicit 

relationship with some other male person and finally both of them decided to live 

separately. It is also stated in the Written Statement that finding it unable to continue 

the conjugal relationship, on 25/05/2018 both Opposite party and Petitioner entered 

into a deed of declaration of mutual divorce wherein it was agreed that youngest son 

will stay under the guardianship of the petitioner with her own cost and the other two 

children will stay under the guardianship of the O.P. with his own cost and the O.P. paid 

Maher of ₹35000/- to the petitioner and also paid ₹2,65,000/- to the petitioner being 

the full and final settlement of the matrimonial dispute and it was also agreed that none 

of the parties will have no further demands or claims. It is also stated in the written 

statement that the petitioner and the opposite party in presence of witnesses registered 

divorce before the Government Kaji, Tinsukia on 26/06/2018 as per mutual 

understanding that arose on 25/05/2018. 

4. The petitioner has filed evidence in affidavit in support of her case and she has been 

cross-examined by the opposite party. The opposite party has declined to adduce 

evidence. 

5. Heard the arguments of Ld. Advocates appearing for the parties and perused the record. 
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6. Points for determination 

At the very outset be it mentioned that the points for determination are as to 

I. Whether the petitioner is lawfully married wife of the opposite party? 

II. Whether the reasons given by the petitioner for living apart is just? 

III. Whether the opposite party has sufficient means to maintain his wife i.e. Petitioner 

and their children? 

IV. Whether the petitioner is entitled to get maintenance for herself and for her minor 

children? 

V. On what quantum the maintenance be allowed? 

 

                                      DECISIONS AND REASONS THEREOF 

 

On Point No. I. 

7. So far as point number I is concerned, it is found from the evidence of petitioner is that 

on 13/08/2003 after due conversion of her religion, the marriage between petitioner 

and opposite party was solemnized at Usha Bhawan Gelapukhuri as per Islamic rites 

and customs and after marriage both the parties were living as Husband and wife and 

out of their wedlock, three children were born. On perusing the Written Statement, it 

is seen that the opposite party has admitted that marriage between petitioner and 

opposite party was solemnized on 13/08/2003 as per Islamic rites and customs and out 

of their wedlock, three children were born. After perusing the evidence and written 

statement, I come to a definite conclusion that the petitioner is the lawfully married 

wife of the opposite party and out of their wedlock three children were born. 

 

On Point No. II 

8. In her evidence on affidavit, the petitioner has stated that soon after her marriage, the 

opposite party as well as the parents of the opposite party started physical and mental 

torture upon her and the opposite party has many extramarital affairs and therefore, 

since 28/12/2017 the petitioner is living separately. In his written statement, the 

opposite party has stated that in course of conjugal relationship, differences creeped 

up between the petitioner and the opposite party on different issues and finally both 

decided to live separately. From all, I find that the reasons given by the petitioner for 

living apart is just. 

 

Now we come to point III. 
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9. In her Evidence the petitioner has stated that the opposite party was appointed as 

Junior assistant in the office of Deputy Commissioner Tinsukia. She has also stated that 

the opposite party has a transport business and from all sources, his monthly income 

is more than ₹1 Lakh per month. In para 23 of the written statement, the opposite 

party has admitted that he is Junior Assistant and presently acting as Nazir at Deputy 

Commissioner’s Office, Tinsukia. It is seen that, the opposite party has sufficient means 

to maintain his wife and children. 

 

On Point no. IV 

10. In her cross-examination, the petitioner has admitted that she got married to the 

opposite party Sri. Wajid Hussain as per Islamic rites and before entering into marriage, 

her name was changed to Nilufer Begum and therefore they got married as per Islamic 

Rites. She has also stated that she is a graduate and on 07/05/2018 she sworn an 

affidavit stating therein that she married Wajid Hussain on 13/08/2003 and after 

marriage she used to write her name as Nilufer Begum. She has also admitted that on 

25/05/2018, she and Wajid Hussain executed one deed of mutual divorce which was 

duly authenticated by Notary Sri. Sanjib Lahkar and accordingly both of them decided 

to live separately and as per the said deed, it was agreed between them that their two 

children Akib Hussain Khanikar and Aayan Hussain Khanikar will remain in custody of 

opposite party Wajid Hussain and the youngest Ahir Hussain Khanikar will remain in the 

custody of then petitioner. She has also admitted that her husband returned the Maher 

amount of ₹35,000/- (Thirtyfive thousand only) and paid ₹2,65,000/- (Two Lakh Sixty 

five thousand only) as alimony for full and final settlement of the matrimonial dispute 

and both of them agreed the aforesaid settlement of memorandum will, be treated as 

deed of divorce and accordingly the opposite party paid ₹3,00,000/- (Three Lakhs only) 

to the petitioner on 25/05/2018. She has also admitted that on 26/06/2018 both 

petitioner and the opposite party appeared before the Marriage and Divorce registrar 

Tinsukia and Government Kazi, Tinsukia and accordingly issued divorce certificate. In 

her cross-examination, the petitioner has also admitted that she did not disclose the 

fact of execution of declaration of mutual divorce, execution of Talaq Nama before Kazi 

Tinsukia, receipt of ₹35,000/- as Maher amount and ₹2,65,000/- as permanent alimony 

in her petition as well as her evidence on affidavit. As per section 58 of Indian Evidence 

Act, the facts admitted need not be proved. It is seen that the petitioner has admitted 

that she and the opposite party entered into a mutual deed of divorce wherein it was 

agreed that the youngest son Ahir Hussain Khanikar will remain in the custody of the 

petitioner whereas the other two children will remain in the custody of the opposite 
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party. It is also admitted position that the opposite party and petitioner registered the 

mutual divorce on 26/06/2018 before the Kazi Tinsukia and the petitioner received 

₹35,000/- as Maher and ₹2,65,000/- as permanent alimony totalling ₹3,00,000/-  from 

the opposite party. As both the parties settled the matter between them and the deed 

of divorce was exhibited before the Marriage and Divorce Registrar Tinsukia and 

Government Kazi Tinsukia and Permanent Alimoney as well as Maher amount were 

received by the petitioner, therefore, the petitioner is not entitled to get maintenance 

for herself. It is admitted position that the youngest son Ahir Hussain Khanikar is in the 

custody of the petitioner and it is also seen that the opposite party is a Government 

servant and he has sufficient means to maintain his children. Considering all the aspects 

I find that the petitioner is entitled to get the maintenance to maintain her youngest 

son Ahir Hussain Khanikar. 

 

Now we come to Point V. 

11. It is admitted by the opposite party in his written statement that he is a Junior Assistant 

and presently acting as Nazir at Deputy Commissioner’s Office, Tinsukia. Considering 

all, the opposite party is ordered to pay ₹4,000/- (Four thousand only) per month to 

the petitioner for the maintenance of their youngest son Ahir Hussain Khanikar from 

the date of filing the petition i.e. 13/08/2018 until further order. 

 

12. The Judgment and order is delivered today on 29th day of June 2019 in presence of Ld. 

Advocates of both sides. 

 

13. Furnish a free copy of the final order to both the parties. 

 

Given under my hand and the seal of this court on this the 29th June, 2019 at 

Tinsukia. 

 

Sri. Navneet Kashyap 

 

JMFC, Tinsukia



 

  

APPENDIX   

  

(A)WITNESSES FOR THE 1ST PARTY:   

1. PW1- Smti. Sushmita Bhattacharjee @ Nilufer Begum, Petitioner 

B) EXHIBITS FOR THE 1ST PARTY:  

EXT 1: Photos of Nikah 

EXT 2: NRC Document 

EXT 3: Transfer Certificate fo Ahir H Khonikar 

EXT 4: Identity card of Ahir H Khonikar 

EXT 5: Affidavit 

EXT 6: Letter seeking action against Wajid Hussain 

EXT 7: Photos 

C)DEFENCE WITNESSES:   

Nil 

 

D) EXHIBITS FOR THE O.P: 

NIL 

 

Sri. Navneet Kashyap 

     JMFC,Tinsukia  

  

        *************************  


