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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO: 113 OF 2015 

U/Sec 323 OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

SRI SUNU SABAR 

S/O: LATE AJIT SABAR 

ADDRESS: LINE NO. 10 

P.S.: DIGBOI, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr. BAPPA PURKAYASTHA, LEARNED ASST.PP 

FOR THE ACCUSED: Mr. P.P. HAZARIKA, LEARNED LEGAL AID COUNSEL 

OFFENCE EXPLAINED ON:  12/03/19 

EVIDENCE RECORDED ON: 25/03/19 & 24/05/19 

ARGUMENT HEARD ON:  24/05/19 

JUDGMENT DELIVERED ON: 03/06/19 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of the First Information Report 

(in short as FIR) wherein the informant has alleged that on 10TH day of the month 

the accused person had assaulted the informant on the road and thereby he had 

sustained injury in his head. The accused used slang words against him. The reason 

behind the delay has been caused as the matter was to be discussed in public 

meeting. The informant lodged the FIR. The criminal law was set in motion with the 

lodging of the FIR. 

2. In this case the O/C DIGBOI PS registered as DIGBOI PS case No. 42/2015 U/sec 
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341/323/294 of IPC and the case was entrusted to S.I ARUN CH. GOGOI for 

investigation and finally after completion of investigation the I/O had submitted final 

report against the accused person U/sec 323 of IPC. The court of my learned 

predecessor took cognizance of the offence u/sec 323 of IPC.  

3. In this case summons were issued to the accused person and thereafter the 

procedure was being followed and the accused person was arrested on the strength 

of warrant of arrest issued against the accused person. Mr. P.P. HAZARIKA, learned 

legal aid counsel was appointed as the legal aid counsel for his defence. As per 

section 207 of CrPC & the offences U/sec 323 of IPC were read over and explained to 

the accused person to which he pleaded not guilty and claimed to be tried. In this 

case the prosecution has adduced as many as five PW’S to prove the case. In this 

case the statement of the accused person is hereby recorded and his plea is of total 

denial. The defence does not want to adduce any DW’s from their side. 

4.  I have heard arguments of the learned defence counsel and the learned Asst. P.P. I 

have perused the evidence on record and scrutinized the evidence on record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1: 

Whether the accused person had voluntarily caused hurt on 10/02/15 on 

the road to the informant cum victim and thereby committed an offence 

punishable u/sec 323 of IPC? 

Discussion, Decision and Reasons there on: 

6. PW1 SANJIB ORANG in his evidence has deposed that the accused assaulted him 

about two years ago at about 8:30 P.M. He was assaulted on the road. He had 

sustained injury on his head and he had assaulted him with a bamboo. The nearby 

persons informed his family members and he was taken to the hospital. He had 

undergone treatment there. He lodged the FIR. EXT 1 IS THE FIR, EXT 1(1) IS HIS 

SIGNATURE.  

7. During his cross examination he stated that he didn’t have any idea about the 

economic condition of the accused person. It might be a better condition than his 

family. There was a public meeting on the next day of occurrence at the village level. 

The suggestions put forward are of total denial.  

8. PW2 Dr. S.M. RAHMAN in his evidence has deposed that on 10/02/15 he was 

working at the ANANDA BAGH TEA ESTATE as medical officer. On that day he 

examined SANJIB JOHAR @ ORANG and on examination he found a deep lacerated 
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injury on left over frontal area size 2 X 1 ½ CM with bleeding. The nature of injury is 

simple. The weapon used is blunt. The duration is half an hour. EXT 2 IS THE 

INJURY REPORT, EXT 2(1) IS HIS SIGNATURE. 

9. During his cross examination he stated that there is no police requisition mentioned 

in the police report. This kind of injury can be caused by falling down due to accident 

or on the road or stone. The injury can be there but it cannot be so much deep. 

Without reference to the police case no. it cannot be mentioned as assault case. The 

suggestion put forward are of total denial.  

10. PW3 SUREN RAJBONGSHI in his evidence has deposed that he was informed by 

SANJIB that while he was coming by the road side with his cycle he was assaulted 

with a JEURA KHUTI on his forehead and he saw bandage and he had sustained 

injuries.   

11. During his cross examination he stated that he didn’t depose anything before the 

police also. He heard about the incident from others.  

12. PW4 & PW5 MONI RAM ORANG & TARSIUS KAITHA in their evidence has deposed 

that he heard that there was MARPIT & quarrel. He heard that SANJIB sustained 

injuries on his head.  

13. During the cross examination of PW4 he stated that he didn’t know about the 

occurrence & he didn’t stated anything before the police.  

14. At the stage of cross examination of PW5 he stated that he came to know about the 

occurrence from the police. He didn’t had any personal knowledge about the 

occurrence. At the time of occurrence he was at home. He didn’t know where the 

occurrence took place and how the incident took place.  

I have heard the arguments of the learned ASST.PP & the learned defence 

counsel. 

15. In this case, on close scrutiny of the evidence of PW’S it appears that there was an 

occurrence and it cannot be denied at all. It is evident on perusal of the evidence of 

PW’S that the accused person has been involved in the commission of the offence. It 

is crystal clear from the perusal of the evidence of PW1 that the accused person had 

assaulted him. During the cross examination of PW1 there is nothing available on 

record to discredit the evidence of PW1. Similarly, PW1 is the lone eye witness of this 

case but the evidence of PW1 i.e. informant cum victim has its corroboration with the 

evidence of other PW’S. Now, in this case from the perusal of the evidence of PW3 it 

appears it was the injured who had informed him about the assault and he had seen 

bandage on his forehead. This evidence of PW3 clearly shows that the injured had 
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sustained some injuries. It has been admitted by PW3 that he didn’t depose anything 

before the police but he heard about the incident from others. This view that he 

didn’t depose anything before the police cannot be accepted in this case as his 

statement was recorded by the police u/sec 161 CrPC. Hence, in such a case it 

cannot be accepted that he didn’t state anything before the police. Even if PW3 

happens to be a hearsay witness but it was informed to him by PW1 about the 

occurrence. PW4 & PW5 are hearsay witnesses of this case and on perusal of their 

evidence it appears that they heard about the occurrence but they didn’t had any 

idea about the occurrence. It is true that they are hearsay witness of this case but 

the said cannot be discarded where the circumstances establishes that the accused 

person has been involved in the commission of the offence.  

16. Hence, I am of the opinion that the evidence of PW’S don’t suffer from any infirmity 

and in such a case the evidence of PW4 & PW5 cannot be rejected only on the 

ground that they are hearsay witness. 

17. At this stage it is important to note here that it is quality of the evidence of the 

witnesses whose testimony has to be testified on the touch core of the credibility and 

reliability. If the testimony is found to be reliable, there is no legal impediment to 

convict the accused on such prove. It is the quality and not the quantity of the 

evidence which is necessary for prove and disproving effect which appears in section 

134 of the Indian Evidence Act. In the case of MAHINDRA SINGH Vs. STATE OF 

MADHYA PRADESH (2007) 3 SCC (CRI) 5831 wherein the Hon’ble Supreme 

Court has held “it is now well settled principle of law that conviction can be based on 

the basis of the testimony of a sole eye witness.”  

18. In this case, the prosecution side has also examined the medical officer of this case 

as PW2. During the course of examination of PW2 it appears that the victim was 

examined by him and he sustained injuries. But the view of PW2 is of an expert 

opinion and the said needs corroboration to accept it. In this case, it appears that 

there is corroboration in the evidence of PW’S. The cross examination of PW2 has 

been subjected to certain technicalities and the opinion was brought to light that this 

kind of injuries can be caused due to accident or falling down on the road or on the 

stone. This are presumptive views but there is no evidence brought to light during 

the cross of PW’S by the learned defence side so as to accept it.  

19. In this case, the prosecution has failed to examine the I/O of this case and it appears 

that the examination of I/O in a particular case is required to corroborate or 
                                                           
1 (2007) 3 SCC (CRI) 583 
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contradict the versions of the PW’S. On perusal of the evidence of PW’S it appears 

that there is no such major contradiction or omission brought to light. The 

examination of the I/O is required in a case wherein the rights of the accused is to 

be prejudiced. But in this case it cannot be said that the rights of the accused will be 

prejudiced due to non-examination of  the I/O. The non -examination of the I/O by 

the prosecution cannot be said to be fatal in this case.  

20. Finally I am of the opinion that the accused person SUNU SABAR is involved in the 

said crime and all the ingredients U/sec 323 of IPC has been proved by the 

prosecution by relying upon 5 PW’s and hence the accused person SUNU SABAR is 

held guilty for an offence U/sec 323 of IPC.  

21. Now let me considered whether the accused person SUNU SABAR is 

entitled to get benefit of probation in this case. 

22. From the perusal of the evidence on record it seems clearly that the accused person 

SUNU SABAR had the intention to commit the said offence. In the light of growing 

crime rate in society and social environment of villages/towns/cities such crime 

should not go unpunished and the offences being grave and serious one & the 

accused is not entitled to get any benefit.  

23. Considering all aspects I decide that the accused person will not be released on 

probation as per sec 3 and sec 4 of the Probation of Offenders Act 1960. 

HEARING OF POINT OF SENTENCE 

24. Now I proposed to pass appropriate sentence after hearing the convict. Heard the 

convict on the point of sentence. He has prayed mercy of the court considering his 

family and future life as well as being the bread earner of the family. With regard to 

the point of sentence there is a duty cast upon the courts to keep the following 

objectives in mind while sentencing a accused person the social interest and 

consciousness of the society, seriousness of the crime and the criminal history of the 

accused, the undue sympathy to impose inadequate sentence would do more harm 

to the public at large, the imposition of inadequate sentence would undermine the 

public confidence in the efficacy of law and society cannot endure such threats.  

25. I have considered few factors mitigating connected to the case of the prosecution, 

while coming to the decision about what punishment would serve justice in this case. 

He is the only bread earner of his family. But this court couldn’t deny the fact that a 

balance has to be reached between the two. The said acts are very rampant in our 

society in the contemporary scenario.  

26. I have heard the learned defence counsel and the learned ASST. P.P. The learned 
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ASST. P.P has submitted that the accused person should get adequate amount of 

punishment and the learned defence counsel had submitted that the court may be 

lenient on the accused person on the point of sentence as the accused person is 

having his family and future life.  

ORDER 

27. As a result the accused person SUNU SABAR is hereby convicted of the 

offence leveled against him U/sec 323 of IPC. Having regard to the nature 

of offence submission of the convict as well as after hearing the learned 

defence counsel and the learned Asst. P.P and circumstances of the 

present case I hereby sentence the accused person namely SUNU SABAR 

U/sec 323 of IPC to undergo rigorous imprisonment for 116 days.  

28. It appears that the accused person was already in judicial custody for 116 

days during the investigation period and this court is of the opinion that 

the period of detention already undergone by the accused person SUNU 

SABAR in judicial custody during the investigation, the enquiry or trial of 

the instant case shall be “set off” as per provisions of sec 428 of CrPC. 

Let a copy of the judgment be given to the convict free of cost under Sec 

363 of CrPC immediately. 

The accused person is hereby set at liberty (if not required in any other 

case) as his period of detention has been set off u/s 428 of CrPC.   

Issue release order for the accused SUNU SABAR 

Make necessary entry in the judgment register 

Given under my hand and seal of this court on this the day 3rd of JUNE, 

2019 at MARGHERITA COURT. 

                                                                

   SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

         MARGHERITA, TINSUKIA 
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APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: SANJIB ORANG 

PW2: Dr. S.M. RAHMAN, M/O 

PW3: SUREN RAJBONGSHI 

PW4: MONI RAM ORANG 

PW5: TARSIUS KAITHA 

WITNESSES FROM THE DEFENCE SIDE:   NIL 

PROSECUTION EXHIBITS:   

EXT 1 IS THE FIR 

EXT 1(1) IS THE SIGNATURE OF PW1 

EXT 2 IS THE INJURY REPORT 

EXT2(1) IS THE SIGNATURE OF PW-2 

DEFENCE EXHIBITS:  NIL 

       

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

 

 

 

 

 

 

 


