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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA: 

TINSUKIA 

G.R. CASE NO: 46 OF 2016 

U/ Sec 279/338/427/304 A OF IPC 

STATE OF ASSAM 

.……… PROSECUTOR 

-Vs.- 

SRI JAYANTA DHADUMIA 

S/O: SRI NILESHWAR DHADUMIA 

ADDRESS: NABA JYOTI 

P.S.: LEKHAPANI, DIST: TINSUKIA, ASSAM 

.......……ACCUSED 

PRESENT: SALEH AHAMMAD, LL.M. AJS 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), MARGHERITA, 

TINSUKIA 

FOR THE STATE:  Mr. BAPPA PURKAYASTHA, LEARNED ASST.PP  

FOR THE ACCUSED: Mr. S.K. AGARWAL, LEARNED ADVOCATE 

OFFENCE EXPLAINED ON:  26/02/19 

EVIDENCE RECORDED ON: 31/03/18, 22/05/18 & 20/05/19 

ARGUMENT HEARD ON: 28/05/19 

JUDGMENT DELIVERED ON: 11/06/19 

JUDGMENT: 

1. The genesis of this case had its roots with the lodging of the First Information 

Report (in short as FIR) wherein the informant has alleged that on 18-01-16 at 

about 6-30 pm the brother of the informant was a pillion rider in the Yamaha 

bike bearing registration No.AS-23-K-1608 along with Jojoy Hasang. During the 

said journey they were travelling to Ledo via NH-38. At that time the other 

vehicle i.e. Bolero pick up bearing registration No. AS-23-AC-6121 was being 

driven in a very high speed and in a negligent manner and thereafter the said 

vehicle had knocked down their vehicle from the back side which led to the 
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death of Jojoy Hasang. It was the brother of the informant who had sustained 

grievous injury and he had taken to Dibrugarh Nursing Home. The bike was 

completely damage during the incident.Thereby, he lodged the FIR. The 

criminal law was set in motion with the lodging of the FIR. 

2. In this case the O/C MARGHERITA PS registered as MARGHERITA PS case No. 

14/2016 U/sec 279/304A/338 of IPC and the case was entrusted to S.I. NABIN 

GOGOI for investigation and finally after completion of investigation the charge 

sheet was submitted by S.I. G.K. GOGOI against the accused person U/sec 

279/338/304A/427 of IPC.  

3. In this case the accused person appeared before the court and he was allowed 

to go on bail and as per section 207 of CrPC & the offences U/sec 

279/338/304A/427 of IPC was read over and explained to the accused person 

to which he pleaded not guilty and claimed to be tried. In this case the 

prosecution has adduced as many as five PW’S to prove the case. In this case 

the statement of the accused person is hereby recorded and his plea is of total 

denial. The defence does not want to adduce any DW’s from his side. 

4.  I have heard arguments of the learned defence counsel and the learned Asst. 

P.P. I have perused the evidence on record and scrutinized the evidence on 

record. 

5.  After hearing both sides the following are determined point of determination. 

POINT OF DETERMINATION 

POINT FOR DETERMINATION NO.1:  

Whether the accused person was driving the vehicle bearing registration 

no. AS-23-AC-6121 i.e. Bolero pick up and thereby endangering human life 

on  18/01/16 whereby the accused was driving the vehicle in a very rash 

and negligent manner and in the said process the caused injuries to the 

informant’s brother and friend & thereby committed and offence 

punishable U/sec 279 of IPC? 

POINT OF DETERMINATION NO.2: 

Whether the accused person was driving the vehicle bearing registration 

no. AS-23-AC-6121 i.e. Bolero pick up and at the same time and place had 

caused grievous hurt to the brother of the informant by doing such act and 

it was driven rashly and negligently as to endanger human life or personal 

safety of others & thereby committed and offence punishable U/sec 338 of 

IPC?  
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POINT FOR DETERMINATION NO.3:  

Whether the accused person had committed mischief causing loss or 

damage to the bike of the informant’ brother bearing registration no. AS-

23-K-1608 & thereby committed an offence punishable u/s 427 of IPC? 

POINT OF DETERMINATION NO.4: 

Whether the accused person had caused death of Jojoy Hasang by driving 

the vehicle in a rash and negligent manner at the same time and place and 

thereby committed an offence punishable U/sec 304 A of IPC? 

Discussion, Decision and Reasons there on: 

For the sake of convenience all the points are clubbed together: 

6. PW1 in his evidence has deposed that on the day of occurrence and at the 

relevant time the village head man NAZUM CHAMPANG & JAJAY HASENG were 

proceeding through the national highway by a motorcycle. On the way a max 

pickup vehicle running from JAGUN side knocked their bike from behind while 

proceeding to their house near Tirap colliery. The pillion rider JAJAY HASENG 

died on the spot but NAZUM CHAMPANG got severe injuries. He sustained 

injuries on his head and other parts of the body. The injured was taken to 

DIBRUGARH SANJIVANI for treatment. He was not present at the place of 

occurrence. The police had seized the offending vehicle as well as the bike. He 

lodged a FIR. Ext 1 is the FIR, EXT 1(1) IS HIS SIGNATURE. EXT 2 IS THE 

SEIZURE LIST, EXT 2(1) IS HIS SIGNATURE.  

7. During his cross examination he stated that he didn’t know the accused 

personally. He arrived at the place of occurrence immediately after coming to 

know about the accident in the same evening. The offending vehicle was seen 

by him at the police station. He didn’t know the contents of EXT 2. It was on 

the call of police he brought the R/C of the bike and handed over to the police.  

8. PW2 DINA NATH MAHATOO in his evidence has deposed that he didn’t know 

the informant and the accused person. Suddenly he heard a sound of accident 

and saw a bolero pickup truck and one scotty involved in the accident. They 

rushed to the spot and saw that two bike riders were lying on the ground. The 

bolero vehicle dashed against an electric post. In the meantime number of 

people gathered there. He didn’t know where the driver of the offending vehicle 

went away from the place of occurrence. Afterwards, the police came and 

seized both the vehicles. Later, on the witness stated that the two wheeler was 
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a bike. He signed as a seizure witness. EXT 3 IS THE SEIZURE LIST, EXT 3(1) IS 

HIS SIGNATURE.  

9. During his cross examination he stated that he didn’t see the accident taking 

place. He was alone on duty at that time. The accident took place on the road 

outside the colliery. There were fifty number of people who gathered at the 

place of occurrence. The vehicle which he had checked had about twenty five 

passengers on board on it which was coming from inside the colliery carrying 

shift employees. They were standing on the national highway. The accident took 

place between 7:00 P.M. to 8:00 P.M. He didn’t see any helmet being seized by 

police or lying at the place of occurrence. He didn’t know who drove the bike 

and pickup truck. From the fact of dashing against the electric post by the 

bolero pick up van he is saying that the accident was committed by the said 

vehicle. After about 2/3 days later the police met him and put the signature 

while he was on duty at the gate. The I/O didn’t take any ones signature in his 

presence. There are many tea stalls, grocery shop and other shops nearby the 

place of occurrence. The contents of EXT 3 were read over to him by the I/O. 

The suggestions put forward are of total denial.  

10. PW3 HARI PRADHAN in his evidence has deposed that he couldn’t recognize the 

accused person. There was an accident at the Coal India Gate. The vehicle had 

knocked on the post and one person was lying there. The police took the 

vehicle and ask him to sign the seizure list. EXT 3 & EXT 4 are the seizure lists. 

EXT 3(1) & 4(1) are their signatures.  

11. During the cross examination he stated that he reached the place of occurrence 

after the occurrence. EXT 3 & EXT 4 were not read over to him when he signed 

it.  

12. PW4 in his evidence has deposed that he couldn’t recognize the accused 

person. There was an accident and at that time he was at home. He saw that 

people were running and he didn’t know how the accident took place. He saw 

that one person was lying down from the bike. It took place at the Coal India 

Gate. The police took the vehicle and asked him to sign it. EXT 3 & 4 ARE THE 

SEIZURE LIST, EXT 3(3) ARE HIS SIGNATURES.  

13. During his cross examination he stated that he didn’t saw the accident but 

when he came out he saw that one person was lying down from the bike. The 

police took the bike to the police station and at that time the police took his 

signature in EXT 3. The contents of EXT 3 & 4 were not read over to him at the 
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time of signing it. He is having a hotel which is about 100 feet from the accident 

spot. At the time of accident he was at his home.  

14. PW5 in his evidence has deposed that he couldn’t recognize the accused 

person. There was an accident near the Coal India Gate. He was not there at 

the time of accident. He went there when the police came with the JCB to pick 

up the vehicle i.e. the BOLERO PICK UP. He heard that there was a car and a 

bike which knocked with each other. He heard that one person of JAGUN died. 

One was taken to the medical. The police asked him to sign and he signed it. 

EXT 4 IS THE SEIZURE LIST, EXT 4(3) IS HIS SIGNATURE.  

15. During his cross examination he stated that he didn’t saw the accident but he 

reached late there. The contents of EXT 3 & 4 were not read over to him at the 

time of signing it.  

16. I have heard the arguments of the learned Asst. PP & the learned 

defence counsel. 

17. I have perused the evidence of PW’S and on perusal of the evidence of PW’S it 

appears that there was an accident which took place and this cannot be denied 

at all. 

18. Before I proceed let us have a glance at Section 279 of the Indian Penal Code 

which lays down about rash driving or riding on a public way.— “Whoever drives 

any vehicle, or rides, on any public way in a manner so rash or negligent as to 

endanger human life, or to be likely to cause hurt or injury to any other person, 

shall be punished with imprisonment of either description for a term which may 

extend to six months, or with fine which may extend to one thousand rupees, 

or with both.” 

19. There is a distinction between a rash act and negligent act. Under the English 

law rashness means recklessness. A reckless act has to be understood in two 

different senses – subjective and objective. In the subjective sense, it means 

the limited or cause us taking off and justify the risk which could be easily 

foreseen and in the circumstances of the case was unreasonable to take. In this 

sense it almost amounts to an oblique intent on the part of the accused. In the 

objective sense, the accused is not conscious of the result though he ought to 

be aware that might follow and in this sense it is almost equivalent to 

negligence. In other words, negligence involves blameworthy heedlessness on 

the part of the accused which a normal prudent man exercising reasonable care 

and caution ought to avoid it.  
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20. The word rash & negligent has not been defined in the IPC. However, as per 

Black’s Law Dictionary the word “negligent” is characterized by a person’s failure 

to exercise the degree of care that someone of ordinary prudence would have 

exercised in the same circumstances.  

21. In the case at hand, it appears that the injured person had sustained injuries 

and one person had lost his life and it cannot be denied at all. However, it 

appears that the PW’S didn’t know how the accident took place and due to 

whose fault the accident took place. The PW’S were unable to recognize the 

accused person. But during the cross examination of PW’S it appears that a 

vehicle i.e. Bolero pick up was involved in the commission of the offence. But it 

couldn’t be brought to light during the evidence of the PW’S that the accused 

person was driving in a rash and negligent manner and it was due to the fault 

of the accused the accident took place. There is no doubt that the accident took 

place and both the vehicles were damaged. But the ingredients of the alleged 

sections couldn’t be proved beyond reasonable doubt. There is no eye witness 

to the occurrence but even if some of the PW’S reached the place of occurrence 

but it couldn’t be ascertained from the evidence of the PW’S that the accused 

person was driving the vehicle and it was due to the fault of the accused the 

accident took place. There are circumstances which shows the involvement of 

the vehicle of the accused person but the said chain of circumstances couldn’t 

be proved by the prosecution beyond doubt. The PW’S who were examined as 

seizure witness of this case didn’t know much about the occurrence. They had 

signed the seizure lists. The prosecution has failed to examine the MVI as well 

as the I/O of this case.  

22. This court has taken into consideration the statement of the accused person 

and it appears that the plea of the accused is of total denial. 

23. During the evidence of these PW’S none of the ingredients of section 

279/338/304A/427 of IPC could be bought forwarded by the prosecution during 

the course of evidence. Hence, this court finds itself difficult that no such 

essential elements of the above mentioned sections could be proved by the 

prosecution beyond reasonable doubt. 

24. The golden rule that runs through the web of civilized criminal jurisprudence is 

that an accused is presumed to be innocent unless he is found guilty of the 

charged offence. Presumption of innocence is a human right as envisaged under 

Art.14 (2) of the International Covenant on Civil and Political Rights 1966. 
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Art.11(1) of the Universal Declaration of Human Rights 1948 also provides that 

any charged with penal offences has a right to be presumed innocent until 

proved guilty according to law in a public trial at which he has had all the 

guarantees necessary for his defence. 

25. In the case of V. D. Jhingan Vs. State of Uttar Pradesh1 the hon’ble 

supreme court has held that it is also the cardinal rule of our criminal 

jurisprudence that the burden in the web of proof of an offence would always 

lies upon the prosecution to prove all the facts constituting the ingredients 

beyond reasonable doubt. If there is any reasonable doubt, the accused is 

entitled to the benefit of the reasonable doubt.  

26. A person has, no doubt, a profound right not to be convicted of an offence 

which is not established by the evidential standard of proof beyond reasonable 

doubt. 

27. In the light of above discussions and reasons I am of the opinion that the 

prosecution has failed to prove the case against the accused person beyond 

reasonable doubt u/sec 279/338/304A/427 of IPC and hence the accused 

person deserved to be acquitted of the offences leveled against him.  

ORDER 

 In view of the above discussions and reasons mentioned above I am of the 

opinion that the prosecution has failed to prove the case against the accused 

person beyond reasonable doubt U/sec 279/338/304A/427 of IPC and hence he 

is acquitted from this case and thereby set at liberty.  

Make necessary entry in the Judgment register. 

The seized articles & documents be handed over to the custody of the registered 

owners. 

Given under my hand and seal of this court on this the 11th day of JUNE, 2019 at 

MARGHERITA COURT.   

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

 

 

                                                           
1
 AIR 1966 SC 1762 
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APPENDIX: 

WITNESSES FROM THE PROSECUTION SIDE: 

PW1: NAWANG THAMPHANG 

PW2: DINA NATH MAHATOO 

PW3: HARI PRADHAN 

PW4: MANIK RAHMAN 

PW5: JAMAL RAHMAN 

WITNESSES FROM THE DEFENCE SIDE:    NIL 

PROSECUTION EXHIBITS:   

EXT 1 IS THE FIR 

EXT 1(1) IS THE SIGNATURE OF PW1 

EXT 2 IS THE SEIZURE LIST 

EXT 2(1), 1(2) ARE THE SIGNATURES OF PW1 & PW 

EXT 3 IS THE SEIZURE LIST 

EXT 3(1), 3(2), 3(3) & 3(4) ARE THE SIGNATURES OF PW2, PW3, PW4 & PW5 

EXT 4 IS THE SEIZURE LIST 

EXT 4(1), 4(2) & 4(3) ARE THE SIGNATURES OF PW3, PW4 & PW5 

DEFENCE EXHIBITS:     NIL 

 

SALEH AHAMMAD 

SUB-DIVISIONAL JUDICIAL MAGISTRATE (M), 

MARGHERITA, TINSUKIA 

 

 

 


