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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (SADAR)  

      TINSUKIA 

 

Present: S. Sultana, AJS 

      SDJM(S), Tinsukia 

 

Maintenance Case No. 13M/2018 

U/S 125 Cr.P.C. 

 

Smt. Parishmita Konwar ……….. 1st party/ Petitioner 

                         Vs 

                    Sri Susen Gogoi        ………........ 2nd party/ Opposite Party 

 

Advocate for Petitioner/1st party: Learned N. Prasad  

Advocate for Second Party/2nd party: Learned N. Phukan 

Date of Evidence:  15-03-2019 

Date of Argument: 18-06-2019 

Date of Final Order: 29-06-2019 

 

FINAL ORDER 

 

CASE OF THE PETITIONER/1ST PARTY 

1. This instant petition has been filed by the petitioner u/s 125 of the Code of 

Criminal Procedure (CrPC). The facts in brief are that the petitioner has filed an 

application u/s 125 CrPC for grant of maintenance against the second party on the 

ground that marriage between the petitioner and opposite party was solemnized 
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on 27.02.2015 at Hunjan Simoluguri Gaon as per Hindu rites and customs 

prevailing in the society. In the marriage the parents of petitioner gave STRIDHAN 

as per their capacity. On 01.03.2015 the reception party was held in the house of 

opposite party and as per rituals the petitioner gave clothes to her mother in law 

Smti. Tileswari Gogoi, husband and other near relatives. But after few days of 

marriage the opposite party and her mother thrown away the said clothes and 

often taunted her saying that the STRIDHAN and clothes are of low quality.  

Petitioner has further stated in her petition that both the parties consumated their 

marriage and started to live as husband and wife. After few days the opposite 

party and his mother increased their torture and started to show hostile attitude 

towards the petitioner and used to inflict immense mental and physical cruelty 

upon the petitioner on the pretext of STRIDHAN. The petitioner did not complain 

the aforesaid inhumane act of the opposite party and his mother to any body else 

with a hope that in course of time they will change their behaviour but in vain.  

 

Petitioner has stated in the petition that the opposite party and his mother 

kept the torture continued upon the petitioner so finding no way on 01.03.2015 the 

petitioner came out of the house and went to the house of one neighbour to whom 

she stated the aforesaid fact of torture and asked them to take her to police 

station as she wanted to lodge complaint to the police regarding the aforesaid 

illegal act. In the meantime, the opposite party and her mother came and took the 

petitioner to the house stating that they have not committed any such illegal act 

and further stated infront of all that the petitioner is a mentally sick lady. 

 

Petitioner also stated that after 11/2 months of the aforesaid incident on 

18.04.2015 the opposite party and his mother brought the petitioner to her 

parental house and by keeping her there they went to the house. In course of 

time, the petitioner went to the house of her husband's sister at Moran for 

occasional visit. Sometime in the second quarter of 2016, the opposite party, his 

mother accompanied with two lady, two gents came to the parental house of the 
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petitioner and gave threatening for giving divorce to the petitioner and asked the 

petitioner to come from Moran. 

 

Petitioner in her petition has also stated  that on return to her parents 

house on the same day the petitioner found her mother in law and infront of all 

she stated the fact of torture caused upon her by her husband and mother in law 

on disguise of giving low quality STRIDHAN. Thereafter, her mother in law by 

throwing one Rs.500/- note in the petitioner's face attempted to run away. In 

course of time the petitioner's mother called the neighbouring people, mahila 

samity members and handed over the petitioner's mother in law to Bordumsa 

Police. 

 

Petitioner has stated that opposite party and his family members were 

always found inflicting mental and physical cruelty upon the petitioner but the 

petitioner for the sake of her matrimonial life tolerated the same and did not report 

the same to police in written, with a hope that in course of time good sense will 

prevail upon them but all in vain. Rather the opposite party and his family ousted 

the petitioner of the house on 18.04.2018. 

 

Petitioner has further stated that since 18.04.2015 the petitioner has been 

staying at her parents house and during this period till date the Petitioner has 

stated that she has not been provided any maintenance. Inspite of that by 

concocting totally false and concocted fact and by manufacturing false medical 

documents on 01.06.2016 filed Title Suit (Matrimonial) No.60 of 2016 in the Court 

of Hon'ble District Judge, Sivasagar and managed to pass an exparte order against 

petitioner wherein by showing the notice to be served. However, in course of time 

the petitioner herein got the knowledge of filing the said suit and took appropriate 

steps for transfer of the same to the Court of Hon'ble District Judge, Tinsukia. 

Petitioner has mentioned that one of the uncle of the opposite party works in the 

Civil Hospital at Sivasagar. 
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Petitioner has stated that the opposite party and his mother made the life 

of petitioner pathetic and miserable. The continuous physical and mental torture 

created by the opposite party and his mother is sufficient ground for taking shelter 

in the house of her parents house. 

 

 

Petitioner has stated that the opposite party is the registered owner of a 

bike and Van bearing registration No.AS-04M-0204. The said Van was purchased 

after obtaining finance. The opposite party is also having income tax return file. 

The opposite party is the owner of 8 Bighas of cultivated land situated at Banhuku 

Handique Gaon and having sufficient bank balance as disclosed by him during the 

stay of petitioner with him. Besides the above opposite party is serving at Classic 

Wine Shop owned by Sri Satyajit Borbora situated at K.P. Chariali, Sivasagar from 

he earns Rs.10,000/- per month. 

 

Petitioner has stated that to prove the income tax of the  opposite party the 

Record of Bank Account,  Record of Income Tax Return from the Income Tax 

Department, record of finance of vehicle bearing registration No.AS-04M-0204 from 

RTO, Sivasagar may be called for during the trial of this case. 

 

 

 Petitioner has stated that the mother in law of the petitioner is a pensioner 

and withdrawing Rs.8000/- per month from United Bank of India, Sivasagar Branch 

as her husband was a government employee serving at Civil Hospital, Sivasagar 

and elder brother of  opposite party is serving at  Civil Hospital, Sivasagar as such, 

no any family members are dependant upon the earning of the  opposite party. 

 

Petitioner has further stated that petitioner is presently serving as a teacher 

in a private school and earning Rs.2500/- per month. Out of the aforesaid amount 

Rs.800/- per month of is expended in transportation, Rs.100/- per month is 
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expended in mobile bill, Rs.700/- per month is expended in tiffin/canteen 

expenses, Rs.300/- per month (approx) towards medical expenses, Rs.500/- per 

month towards miscellaneous  expenses. It is very difficult on the part of the 

petitioner to survive at the aforesaid amount of Rs.2500/-. The petitioner begs to 

submit that aforesaid amount is so meagre  in this era of high inflation that for 

fooding and other basic amenities of life, she has to depend upon her parents. The 

aforesaid amount is insufficient to maintain the standard of living which the 

petitioner is accustomed to while living with her husband. 

 

Petitioner has stated that the petitioner is now residing at parents house. 

The opposite party inspite of having sufficient means, financially sound, able 

bodied person deliberately failed and neglected to maintain the petitioner. The 

opposite party failed to provide any financial assistance to the petitioner causing 

undue hardship and starvation. The financial condition of the mother of the 

petitioner is not sound and in this era of high inflation and high cost of living, 

increasing value of articles, food grains required in day to day life converted the 

life of the petitioner miserable. 

 

Petitioner has stated that finding no alternate remedy, the petitioner has 

initiated the present proceeding for an award of Rs.20,000/- per month towards 

maintenance of the petitioner and Rs.10,000/- toward the cost of litigation and in 

the meantime pass an order for providing interim maintenance of Rs.10,000/- per 

month to the petitioner till the disposal of the present proceeding. 

 

 

 Thus, the petitioner has prayed to- 

 

(i) Admit this petition and issue notice upon the opposite  party. 

(ii) Award monthly maintenance allowance of Rs.20,000/-  per month for 

petitioner. 

(iii) Award Rs.10,000/- towards the cost of litigation. 
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(iv) interim maintenance of Rs.10,000/- per month to the petitioner till 

disposal of the  present proceeding. 

 

 

 

 

CASE OF THE OPPOSITE PARTY/2nd PARTY 

2. The opposite party has filed written objection and have denied the allegations 

brought against him by the petitioner.  

 Opposite party has stated that he strongly denies all the averments of the 

petition u/s 125 CrPC except which is specifically admitted by the Opposite party. 

The petitioner is not entitled to any maintenance or interim maintenance from the 

Opposite party as per law. 

 

 Opposite party has stated in his written objection that the para-1 of the 

claim petition filed by the petitioner is partly admitted. It is admitted that an 

arranged marriage was solemnised between the petitioner and opposite party on 

27.02.15 and reception was arranged on 1.3.15 but other allegation regarding 

STRIDHAN as mentioned in the petition are false and baseless and a concocted 

story only. The real fact is that the petitioner herself concealed that she has been a 

psychiatric patient since 17.8.2009 of AMCH, Dibrugarh and  and on the day of 

reception she expressed abnormal behaviour, immediately report was informed to 

her mother about her abnormal behaviour and then her mother came and had 

given medicine for her diseases. Petitioner was observed and brought her to AMCH 

for better treatment. But it was informed that petitioner is a psychiatric patient 

since the date of 17.08.2009. Opposite party also stated that due to her illness 

their marriage was not consumed till date. The opposite party filed certified copy of 

the certificate of Department of Pshychiatry of AMCH and other prescription as 

document no-A. 
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Opposite party has also stated that the petitioner stayed only to the date of 

18.04.15 at the house of  opposite party after solemnisation of marriage but she 

was found mentally sick at reception day and she was under treatment at AMCH. 

Opposite party has  stated that the Opposite party and his mother had 

never caused any cruelty to the petitioner as alleged in her petition. The real fact is 

that she was undergoing treatment at AMCH, Psychiatry Department, the medical 

prescription itself prove the reliability. Opposite party and his mother and some 

near relatives went to house of petitioner's mother on 18.4.15 along with petitioner 

for better treatment and rest. But on the day the mother of the petitioner behaved 

very bad to the opposite party. 

Opposite party has  stated that the  para 7 and 8 of the petitioner is partly 

admitted. It is admitted that she has been living at her mother's house since 

18.4.2016. 

 
 

Opposite party has denied the contents of para 9,10 and 11 of the petition. It has 

been admitted that opposite party is only a salesman of Classic Wine Shop and 

earn Rs.3000/- per month. Opposite party does not earn Rs.10,000/- as mentioned 

in para 9 of the petition.  Other statements of para 9 to 11 have been denied. 

 

Hence, Opposite party has prayed that petition filed by petitioner u/s 125 

CrPC should be dismissed with cost. 

 

3. PW1–Smti. Karishmita Konwar has reiterated in her evidence-in- affidavit what 

she has already stated in her petition u/s 125 CrPC. 

 

4. PW2 Smti. Bhanu Konwar has deposed in her evidence in affidavit chief that 

the marriage between her daughter and Sushen Gogoi-opposite party was 

solemnized on 27.02.2015 at Hunjan Simoluguri Gaon as per Hindu rites and 

customs. In the marriage they gave STRIDHAN as per their capacity. On 

01.03.2015 the reception party was held in the house of opposite party and as per 

rituals her daughter gave clothes to her mother in law Tileswar Gogoi, husband 
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and other relatives.PW2 deposed that her daughter disclosed her that after few 

days of marriage, her husband and mother in law had thrown away the said 

clothes and often taunted her saying that the STRIDHAN and clothes are of low 

quality and they often uttered that in the marriage they have expended huge 

amount of money as comparison to petitioner. However, both started to live as 

husband and wife. 

 

PW2 further deposed that her daughter disclosed her that after few days her 

husband and mother in law increased their torture and started to show hostile 

attitude towards her and used to inflict immense mental and physical cruelty upon 

her on the pretext of STRIDHAN. 

 

PW2 deposed that her daughter dislosed that her  husband and mother in law kept 

torturing her, so finding no way on 01.03.2015 she came out of the house and 

went to the house of one of neighbour to whom she stated the aforesaid fact of 

torture and asked them to take her to police station as she want to lodge complain 

to the police regarding the aforesaid illegal act. In the meantime, her husband and 

mother in law came and took her to the house stating that they have not 

committed any such illegal act and further stated infront of all that her daughter is 

a mentally sick lady. 

 

PW2  deposed that after 11/2 months of the aforesaid incident on 18.4.15 her son 

in law and his mother brought her daughter to her house and by keeping her they 

went to their house. In course of time, her daughter went to the house of her 

sister in law (husband's sister) at Moran for occasional visit. Sometime in the 2nd 

quarter of 2016, her son in law, his mother accompanied with two lady, two gents 

came to her house and gave threatening for giving divorce to her daughter and 

asked her daughter to come from Moran. 

 

PW2  deposed that on return to the house her daughter infront of all stated the 

fact of torture caused upon her by her husband and mother in law on disguise of 
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giving low quality STRIDHAN. Thereafter, her mother in law by throwing one 

Rs.500/- note in her face attempted to run away. In course of time, PW2 called the 

neighbouring people, mahila samity members and handed over the mother in law 

of her daughter to Bordumsa Police. 

 

PW2 deposed that the opposite party and other family members always inflicted 

mental and physical cruelty upon her daughter but for the sake of matrimonial life, 

her daughter tolerated the same and did not report the same to police in written, 

with a hope that in course of good sense will prevail upon them but all in vain 

rather her husband and his family ousted her daughter out of the house on 

18.04.2018. 

 

PW2 deposed that since 18.04.2015 her daughter has been staying at her house 

and during this period till date her husband did not provide any maintenance. 

Inspite of that by concocting totally false and concoted fact and by manufacturing 

false medical documents on 01.06.2016 filed Title Suit (Matrimonial) No.60 of 2016 

in the Court of Hon'ble District Judge, Sivasagar and managed to pass an exparte 

order against her daughter by showing the notice to be served. However, in course 

of time her daughter got the knowledge of filing of said suit and took appropriate 

steps for transfer of the same to the court of Hon'ble District Judge, Tinsukia. 

 

PW2 deposed that her daughter is presently staying with her. Her husband inspite 

of having sufficient means, financially sound, able bodied person deliberately failed 

and neglected to maintain her daughter. 

 

   5. I have heard the petitioner and ld. Counsel for petitioner. Respondent remained 

absent without steps since 18-06-19 and the case proceeded in absence of the 

opposite party. 

6. On perusal of case record and on consideration of submission made by both sides, 

the issues that require scrutiny and determination by this Court are that: 
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i. Whether the petitioner is entitled to maintenance as wife of Opposite party 

? 

ii. What should be the appropriate amount of maintenance that can be 

awarded in favour of the petitioner ? 

    7.  Issue No. 1-  

If we consider the legal position, the settled law is clear that Court may award 

maintenance if any person having sufficient means neglects or refuses to maintain 

(a) his wife unable to maintain herself, (b) his legitimate or illegitimate minor child 

whether married or not, unable to maintain itself, (c) his legitimate or illegitimate ( 

not being a married daughter) who has attained majority, when such child is, by 

reason of physical or mental abnormality or injury unable to maintain itself, or (d) 

his father or mother, unable to maintain himself or herself. 

Before a maintenance order in favour of the wife can be made, it must be made to 

appear first that the applicant is the wife of the husband when the order is made. 

If the marriage is denied, the question must be inquired into and decided by the 

Magistrate. In this instant case, the opposite party  has admitted in his written 

objection that petitioner and he got married on 27.02.2015 and they have been 

living as husband and wife. As such, it is held that petitioner is the legally married 

wife of the petitioner. 
 

  It is evident  that Opposite Party has not come forward to cross examine 

the PWs to rebut the claim of the petitioner as such,  this Court is sufficiently 

satisfied that the petitioner is the legally wedded  wife of Opposite party. In my 

considered opinion, petitioner is entitled to maintenance allowance. 

    8. Issue No.2-  
So far as amount of maintenance is concerned, though the initial primary burden is 

on the petitioner-wife to prove the income of the husband so as to get maximum 

amount as maintenance, but often it is seen that practically such evidence of 

income is not readily available to the wife. It is generally for the second-party-

husband to prove his real income so that real income can be presumed while 

determining the amount of maintenance. Petitioner as PW1 has deposed that 

opposite party works at CLASSIC WINE SHOP and earns salary of Rs.10,000/- per 
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month  however Opposite Party has deposed that petitioner has her own source of 

income and he has stated that his income is Rs 3000/- per month. 

 

In this instant case, there is no source to presume the real income of Opposite 

party. Though the Court has to rely on actual evidence, yet it cannot be ignored 

that it can consider the earning capacity of a person when the petitioner stated 

that the second party has sufficient income. 

 

 The Hon’ble Supreme Court has held that where the husband has placed 

material to show that the wife was earning some income, it is not sufficient to rule 

out the application of Section 125 Cr.P.C. Where the personal income of wife is 

insufficient, she can claim maintenance u/s 125 Cr.P.C. The test is whether the 

wife is in a position to maintain her in the way she was used to in the place of her 

husband. (Chaturbhuj Vs. Sita Bai, AIR 2008 SC 530). 

 

 It has been also held that merely because wife was earning something, it 

would not be a ground to reject her claim for maintenance u/s 125 Cr.P.C. (Sunita 

Kachwaha Vs. Anil Kachwaha, AIR 2015 SC 554). 

  

 Opposite Party has not cross examined the PWs and rebut the claim of the 

petitioner entitled to maintenance. 

 

9. In view of the above facts and circumstances of the case, after hearing  

submission of     the Learned advocate for petitioner and perusal of record, it is 

hereby directed that –  

(1) The second party- Husband has to pay Rs.1600/-per month as 

maintenance  to the petitioner-wife 

 (2) The Second party-Husband has also to pay Rupees Rs.500/-towards 

cost of this litigation to the petitioner-wife. 
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Hence, petition of petitioner is granted. The amount of maintenance is to 

be paid from the date of this order and judgment. 

Given under my hand and seal of this court on this the  29th day of June, 

2019. 

 

 

                                                                                (Salma Sultana) 
   Sub-Divisional Judicial Magistrate(S),  

                                                            Tinsukia, Assam 
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O R D E R 

 

Petitoner is  present through Learned Counsel. 

Second party-husband is absent without steps. 

Today is fixed for order and judgment. 

Judgment is ready and has been delivered and pronounced in open Court. 

 

It is hereby directed that –  
 

 

 

 

 

 

 

 

 

 

(1) The second party- Husband has to pay Rs.1600/-per month as 

maintenance  to the petitioner-wife 

 (2) The Second party-Husband has also to pay Rupees Rs.500/-towards 

cost of this litigation to the petitioner-wife. 

Petition of petitioner is granted. The amount of maintenance is to be paid 

from the date of this order and judgment. 

  

Given under my hand and seal of this court on this the  29th  day   

 

 of June, 2019. 

 

 

 

                                                                                (Salma Sultana) 
   Sub-Divisional Judicial Magistrate(S),  

                                                            Tinsukia, Assam 
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APPENDIX 

 

1. FIRST PARTY EXHIBITS: 

None 

 

2. SECOND PARTY EXHIBITS:  

None 

 

3. FIRST PARTY WITNESS: 

PW1 – Smti. Karishmita Konwar 
 

PW2 – Smti. Bhanu Konwar 

 

4. DEFENCE WITNESS:  

      None 

                         

 

                                                                                (Salma Sultana) 
   Sub-Divisional Judicial Magistrate(S),  

                                                               Tinsukia, Assam 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 


