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BEFORE THE ADDL. MEMBER-2, MOTOR ACCIDENT CLAIMS

TRIBUNAL TINSUKIA : ASSAM

District : Tinsukia.

Present : Md. A. Hakim, M.A, L.L.B,

Addl.  Member-2,

Motor Accident Claims Tribunal,

Tinsukia.    

M.A.C.T Case No. 78 of 2014

1. Sri   Shiva  Prasad   Sharma,  aged  about  65 years

Son of Late  Badri  Narayan Sharma,

Resident of  Pakharijan Gaon,              

                    P.O, Pakharijan,

                    P.S & Dist. Tinsukia,  Assam.

                    (9954453264)

                                    ........................Claimant. 
                       -Versus- 

1. Sri  Dina  Bandhu  Pathak,

     S/o.  Lt. Tulsi  Pathak,

          R/o.  Makum  Tengapani  Road,

          P.O & P.S  Makum,

          Dist. Tinsukia,  Assam.

  (Owner  of  vehicle  no. AS-23/AC-4364, APE Auto Rickshaw),

   
2.  Sri Bhupen  Kumar  Karmakar,

      S/o. Sri  Sitaram  Karmakar,

      R/o.  Rajgarh  Ali  T.E (Bajaloni T.E.)

      P.S  Bordubi, 

 Dist. Tinsukia,  Assam.

       (Driver  of  vehicle  no. AS-23/AC-4364, APE Auto Rickshaw),
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3. New  India  Assurance  Co. Ltd.,

      Doomdooma  Uchamati,

      P.O, P.S  Doomdooma,

                     Dist. Tinsukia,  Assam.         

    ..................Opposite Parties. 

 
            Appearance:-

  Sri B.N Prajapati.

  Advocate……………......……...For the Claimant.  

  Sri G. Chakraborty

  Advocate........…....................For the Opposite Party no. 3. 

  
           

  Date of Argument   :    12.07.2019

  Date of Judgment   :    30.07.2019

                                               J  U D G M  E  N  T

1.          The   instant   case  has   been   filed  by  claimant  namely,

Sri   Shiva  Prasad   Sharma,  S/o.  Late  Badri  Narayan Sharma, a

resident of  Pakharijan Gaon,  Dist. Tinsukia,  Assam  for seeking

compensation on account of his injury in a Motor vehicular accident,

which occurred on  12.04.2014 at 5 P.M. on 37 National High Way in

front   of  Beessakopie   Factory   Rupai,  P.S   Doomdooma,   Dist.

Tinsukia, Assam.

2.           It  is  apparent that the claimant has filed the Petition U/s.

166 of Motor vehicle Act 1988, (which henceforth referred to as MV

act for the sake of brevity), under which  he is seeking the relief.  

3.         The   claimant    in  his   claim  petition  has drawn the

attention  of  the  Court  that  on  12.04.2014  at  5  P.M   when  the

injured  was  coming  by  riding  his  bicycle  towards  Tinsukia  from

Doomdooma  side,  all  of  a  sudden  one  vehicle  being no. AS-

23/AC-4364, (Ape Auto Rickshaw)  dashed  him  from  back  side,
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consequence  of  which  the  injured  fell  down  on  the  road  and

sustained  grievous  injury  to  his  body. He  sustained  severe

head  injury  causing  him  a  patient  of  acute  EDH  (Extra  Duaral

Hematoma).   The   injured   become   a   patient   of   mental

imbalance  and  lost  his  partial  memory. As  per  the  Diagnosis

by  the  expert  doctor,  he  requires  immediate  surgery  to  his

brain,  which  will  cost  near  about  Rs. 1,30,000/-  otherwise  the

patient  may  collapse. After  the  said  accident  the  injured  was

taken  to  the  AMCH,  Dibrugarh,  wherein  he  was admitted  for

his  treatment  and  still  he  is  under  the treatment. 

4.           The   accident occurred  due   to  the   rash  and  negligent

driving  of  the  vehicle No.   AS-23/AC- 4364, (Ape Auto Rickshaw)

and  a case  is  registered being Doomdooma P.S  case no. 245/14

U/s. 279/338 IPC and  the  said  case  is  already charge-sheeted

against  the  driver Sri Bhupen  Kumar  Karmakar of the  said case.

5.            At  the time  of  accident  the  injured  was  working  in  M/S.

Fertile  Green,  which  manufactures organic  manure,  due  to the

said  accident he  suffered  a  setback  in  his  earnings  as  well  as

his  life  style  became  totally  dependent. There  is  no  hope  to

regain   normalcy   in   his   health   and   moreover   his   family

members  are  also  not  in  a  position  to  take  care  him  or  bear

the  present  expenditure  of  his  treatment.  Hence, the claimant

filed   this   present  claim application  claiming   compensation  on

account  of  injuries  sustained  by  him in  the  aforesaid  accident.

  
6.            The Opp. Party no. 1 & 2 the owner cum driver  of the vehicle

bearing No.  AS-23/AC-4364, (Ape Auto Rickshaw) did not contest

the case  by  filing separate  written statements. The Opp. Party no.

3, i.e. the  insurer  of the vehicle bearing No. AS-23/AC-4364, (Ape

Auto  Rickshaw)  has   contested   the  case   by   filing   separate

written  statement.  In  its  written  statement  it  has  taken  all  the

routine pleas, denied  the  case  of  the claimant and prayed  for

dismissal  of  the  claim  petition. 
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7.            This Tribunal has framed  the following issues on the basis of

aforesaid  pleadings  of  the  parties,  which  are  mentioned  herein

under:

1. Whether  the  claim  petition  is  maintainable?

2. Whether   on  12.04.2014   at   about   5:00  P.M,   the

claimant sustained injuries as  a  result  of   rash  and

negligent driving  of  the  vehicle  bearing  Registration

No. AS-23/AC-4364, (Ape Auto Rickshaw) ?  

3. Whether   the   claimant   is   entitled   to   get

compensation?  If  so, to  what  extent  and  from  whom ?

ADDITIONAL  ISSUES:

4. Whether  the offending  vehicle  had  no  valid  Route

Permit,  Certificate of  fitness  in  violation  of  Provisions

of  Sec. 149  of  the  M.V Act,  1988  as  well  as  terms  of

Insurance Policy?

8.          The  claimant   has  examined   himself alongwith another

witness  in support of  his claim,  whereas the OPs have adduced

evidence  of  one  witness on its part.

9.         The  Tribunal  has  heard the argument advanced by the

parties at length and also, deciphered the materials on record for an

appropriate outcome of the instant case.  

10. Before    discussing     the     issues    I    would  like to

go  through  the  evidence  led  by  the  claimant's   side  for  better

appreciation and comprehension of the matter.

11. CW-1, Sri Shiva  Prasad  Sharma in his   Evidence  in

affidavit  has stated  that  he is  the  claimant of  the  case and he

has   claimed  compensation on  account  injury  sustained  by  him

in  a  motor  vehicle  accident,  which  took  place  on  12/04/2014

at  about  5 PM  near  Beessakopie  factory on  the   way of  N.H  37,

under Doomdooma  Police  station,  in  the  district  of  Tinsukia,
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Assam.

12.       That on 12.04.2014 at 5 P.M  when  the  CW.1  was  coming

from  Doomdooma side towards  Tinsukia by  riding  his  bicycle,  all

of  a  sudden  one  Auto  Rickshaw being registration no. AS-23/AC-

4364, dashed  him  from  back  side,  consequence  of  which  he

fell   down  on  the  road  and  sustained  grievous  injuries. He

sustained  severe  head  injuries and  abrasion  to  his  body. The

said  accident  was  occurred  due  to  rash  and  negligent  driving

by  the  driver  of  the  aforesaid  vehicle. That he  was  working  in

a  vermi  compost   firm  with  the  name M/S.   Fertile   Green,

situated  at  Pakharijaan  Rangpuria,  Tinsukia,  wherefrom  he  was

withdrawing a salary  of  Rs. 12,000/- per  month  alongwith  other

benefits. Due  to  the said  accident  he  has  lost  his  partial

mental  balance  and  unable  to  perform  his  work  in  usual

manner.  His  memory  is  not  up  to  the  mark  as  it  was  before

the  accident  and  he  could  not  able  to  concentrate  upon  any

subject  due  to  severe  pain  persistently  remaining  in  his  head.

His  family  members  are  also  very  poor  and  the  doctor  had

advised  him  for  Neuro  Surgery  to  remove  the  EDH  (Extra

Duaral  Hematoma)  but  they  do  not  have  money  to  meet  with

the  required  surgical  expenditure. That  after the  accident, he

was  immediately  taken  to  the  Civil   Hospital,   Doomdooma,

where from  the  Doctor   had  been  referred  him  at   Assam

Medical  College,  Dibrugarh. He  was  remained  there  at  up  to

18/04/2014. The  doctor  discharged  him  with  a  advise  for  Neuro

Surgery.    He  had  consulted  with  Neuro  Surgeon  at  Sanjeevani

Diagnostics   &   Hospital,   Dibrugarh.  Doctors   advised   for

CRANIOTOMY,  the  approximate  cost of  which  will  cost  near

about  Rs. 1,30,000/-  subject  to  recovery.

13.         That an  ejahar  was  filed before Doomdooma P.S against

the   driver     of   the   vehicle  No.    AS-23/AC-4364,  (Ape  Auto

Rickshaw) and  the same was registered as Doomdooma P.S  case

no.  245/14  U/s.  279/338  IPC  .   That   the   Officer-in-charge   of
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Doomdooma  Police  Station  also  issued  an  Accident  Information

Report  in  Form  No. 54. That  he  is  the  sole  earning  member  of

his  family. After  the  said  fateful  accident he  is  suffering  a  lot.

That  the  CW.1  has  claimed  compensation amounting  to  Rs.

16,50,000.00  shown against  various  heads on  account  of  injury:

 

                    COMPUTATION  OF    COMPENSATION

1 Loss  of  Future  income  Rs.  1 2,00,000.00

2 Future  Medical  Expenses Rs.   2, 50,000.00  

3 Pain  &  sufferings Rs.   1,00,000.00

4 Mental  Agony Rs.      50,000.00

5 Miscellaneous  Expenses Rs.      50,000.00   

                               TOTAL Rs.  16,50,000.00
            (Rupees Sixteen Lakhs Fifty  Thousand  only)

14.         The   claimant   has   exhibited   the   following  documents

in  course  of  hearing  of  the  case:

(i)   Ext.  1,  Accident  Information   Report   issued   by

Doomdooma Police  Station,

(ii) Ext. 2,  Discharge  Certificate  from  AMCH,

(iii) Ext. 3, Future  Medical  Expenditure  Certificate  from

Sanjeevani  Diagnostic  and  Hospital,

(iv) Ext. 4,  C.T  Scan  Report,

(v) Ext. 6,  Salary  certificate.

 
15.         In  cross-Examination the  CW.1 has  stated that  he  is

aged  about  62  years. He lives  in  Pakharijan  Gaon. He  read  up

to  Class III. At  present  he  is not  working. Prior  to  accident  he

was  working.  He worked  under  Dulen Borthakur and  in his  firm

named, Degrade factory. Dulen  Borthakur  was  carrying  on  his

business in the  name of  Degrade factory and no  other  name. His

factory  was  situated  in  a  ½  furlong  distance  from  his house.

He worked under  Dulen  Borthakur  since  January, 2013  to  April,

2014. Prior  to  that  he used  to  do  business. At the  relevant  time

of  accident in connection with business  and  as  per  order  of  his
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sister  he  went  to his  sister's  house  at  Rajiabheti to  deliver one

liter cream. After  delivery  he was  returning  from  his sister's

house  riding his  bicycle. At that  time  the  accident  took  place. In

accident   he  got  injury  on  his head, left shoulder and  backside.

He  came   to   the   court   today   without   any   company.  The

questions put  before  him by  lawyer is understood  to  him  and he

is    giving   proper   reply  thereof.   He  remained  in  the  AMCH,

Dibrugarh from 12.04.2014 to 18.04.14. He  was not  interrogated

by  police  in  connection  with  this  case  and  not  attended  the

Court in  connection  with  this  case. He  denies  the  suggestion

that   he did  not  exhibit any  medical  bills, vouchers regarding  his

treatment  expenditure.   He   denies  the   suggestion   that  the

AMCH, Dibrugarh did not  refer  him  to undergo  future  treatment.

He  denies  the  suggestion  that  he did   not  exhibit  the  said

document. He could  not  remember  whether  the  contents of  the

claim  petition was  read  over  to  him. He  denies  the  suggestion

that   he falsely  mentioned in his  petition that his  monthly  salary

was  Rs. 20,000/- per  month and  that he was  serving at  M/s.

Fertile  green and  that  his  age was  65 years.  He feel that he was

questioned by Insurance Investigator regarding the  accident but

could  not  remember  now in detail. He  denies  the  suggestion

that   he  had produced false salary  certificate  in  this case. He

denies  the  suggestion  that  he  has  filed false  case to  get undue

benefit  arising  out  of  the accident. He  denies  the  suggestion

that   he  is  not  entitled  to  the  amount  he claimed in  the

petition. He  denies  the  suggestion  that   he falsely  stated  his

age.    He  denies  the  suggestion  that the  accident  took  place

due to  his own  fault and not  due  to  the  fault  of  the  vehicle No.

AS-23-AC-4364  involved   in   the   accident.  He   denies   the

suggestion  that he falsely  stated  that  his  salary  is Rs. 20,000/-

in  claim petition, in his affidavit  in evidence  stated  his  salary as

Rs.  12,000/-  and   before   the  Insurance Investigator  stated  his

salary as Rs. 5,000/- per  month. He  denies  the  suggestion  that

he  was  not  doing  any  job. He  denies  the  suggestion  that  the
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Ext. 5  is  not exhibited  in  accordance with law  and it  has  no

evidentiary  value and  that  it  is  a  manufactured  document. 

16.          CW-2, Sri Dulen  Kumar  Borthakur in his   Evidence  in

affidavit  has stated  that  on 12.04.2014 at 5 P.M  when  Shiva

Prasad   Sharma  was   coming  from   Doomdooma  side  towards

Tinsukia by  riding  his  bicycle,  all  of  a  sudden  one Appe Auto

Rickshaw being registration no. AS-23/AC-4364, dashed  him  from

back  side,  consequence  of  which  he  fell  down  on  the  road

and  sustained  grievous  injuries.  He  sustained  severe  head

injuries  and  abrasion  to   his   body.  The   said   accident   was

occurred  due  to  rash  and  negligent  driving  by  the  driver  of

the   aforesaid   vehicle.  That  after   the   accident  he   was

immediately  taken  to  Civil  Hospital, Doomdooma,  where from

the  doctor  had  been  referred  him  at  Assam  Medical  College,

Dibrugarh. He  was  remained  there  at  up  to  18/04/2014. The

doctor  discharged  him  with  a  advice  to  Neuro  Surgery.  He  had

consulted  with  Neuro  Surgeon  at  Sanjeevani  Diagnostics  &

Hospital,  Dibrugarh. 

17.             In  cross-Examination the  CW.2  has  stated  that  he was

employed  as  Sub  Inspector and  he  retired in  the  year  2007. He

signed  the  affidavital  evidence  dated  14.06.16  after   going

through  the  contents that  and  after  understood  the  same. He

did  not  see  the  accident. He  came  to know  about  the  accident

from some  Sharma. He cannot  say on  whose  fault  the  accident

took  place  as  he  was   not  eye  witness  to  the accident. 

18.              DW.1, Sri Hiren  Kumar  Singh  has  deposed  that  he

was  appointed  by  O.P no. 3  as  Investigator  in  MAC  case  no.

78/14  to  investigate and  to  collect  the  Fitness  certificate,  Route

permit,  Driving  License  etc.  from  the  concerned  DTO  and  to

collect  extract  copy  vide its  office letter  no. TDO/TP/78-14/2014-

15  dated  10.11.14. Ext. A  is  the said  appointment  letter  and

Ext. A(1) is  the  signature  of  the  Senior  Divisional  Manager,  Sri
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S.K  Hansingh,   which  he  knows.   Ext.  A(2)   is   hia  signature.

Accordingly, he had  investigated  the  case  with  the  concerned

DTO office,  Tinsukia  and  collected  the  report and  thereafter

submitted  the  report  to  the O.P  no. 3. Ext. B  is  the  Permit

verification  report issued  by  him and Ext. B(1) is  the verification

report  which  he had  collected  from  the  Secretary,  RTA,  Tinsukia

pertaining  to  Permit  verification. Ext. C is  the  Driving  verification

report issued  by  him  to the Opp. Party  no. 3  and  Ext. C(1)  is

the   report   collected   from  the   DTO,  Tinsukia   concerning

verification  of  Driving  Licence. As  per  report  collected  vide  Ext.

B(1)  the  vehicle  no. AS-23-AC-4364 (Auto)  was  having Route

Permit  for  the period  from  16.03.11  to 15.07.11. The  accident

took  place on 12.04.14  and  the  Permit  has  not  covered  the

accident  at  the  time.  From Ext. B(1) it  is  further  reveals  that

the   said   route  permit   was   re-validated   w.e.f.   20.08.14  to

19.08.17  and  date  of  issue  was 20.08.14.  The  route  permit

being not  covering  the  accident  that  was occurred  on  12.04.14.

Accordingly,  he  reported  that  the  Permit  was  not covered at

the  time of  accident. The  Driving License report  collected through

Ext.  C(1)    reveals   that  the   Driving   License   no.  AS-23-

19970032124  stands   in   the   name   of   Sri   Bhupen   Kumar

Karmakar  and as  per  said  D/L,  the  license  holder  is  authorized

to  drive motorcycle with gear,  light  motor vehicle(Non Transport),

Transport   vehicle  M/HMV(REGID  CHASSIS).   The   old   Driving

License  no. was SRL/1550/TSK. The  validity  of  non  transport was

endorsed  on 16.07.17  and validity(Transport)  was endorsed  on

14.11.16.In  the  accident  the  driver  had  driven  Auto  Rickshaw

and accordingly  he reported   that at  the  time  of  accident  the

driver  had  driven  auto  rickshaw.  In  the  Driving  License,  the

auto  rickshaw  is   not   endorsed.  For  running  Auto  Rickshaw

separate   license  or   endorsement  is   required  and  without

endorsement for  license  by  the particular  Driving  License  the

auto  rickshaw  cannot  be  driven. Mrs.  Beda  Kumari  Devi is his

wife  and  she  had received  the  summons  of  the  instant  case.
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Ext. D is the  summon. Ext. D(1)  is   the signature  of   his wife,

which  he knows. 

19.           In Cross-Examination  by  Claimant the  DW.1 has  stated

that the Opp. Party  no. 3  has  instructed  to   adduce  evidence  in

this  case. He  is not  the  employee  of  Opp. Party  no. 3.  He  does

not  know  the  meaning  of  Insurance though   Opp. Party  no. 3

engaged  him  to  inquire  about  the  fateful   position  of  the

accident. He  did  not submit  the  copy  of  Insurance  policy in

relation  to  the  accident  of  this  case. He  cannot  say  about  the

contents  of   the Insurance  policy    entered  in  between  the

parties. He  found  all  the  contents mentioned in  Ext. 1 are  true.

The   specification   of  Driving   License   bearing   no.  AS-23-

19970032124 valid   upto   16.07.17 is   mentioned  therein.  The

vehicle   bearing   no.  AS-23-AC-4364(Ape  Auto  Rickshaw)  was

involved  in  the  accident  and  the  same  was  insured under  the

“The  New  India  Assurance  Co. Ltd.”. 

20.            The  Claimant  Shiva  Prasad Sharma  was  injured  in  the

accident  occurred  on 12.04.14  with  the  involvement  of  the

vehicle  AS-23-AC-4364(Ape Auto Rickshaw). The condition  of the

claimant  was  very  bad  when  he visited  him  in  connection  with

this  case. The  claimant  was  found  to  be very  weak and could

not  able  to  move  due  to   the injuries.   During  his investigation

found that the Opp. Party  no. 2,  the  driver  of the  vehicle having

license to  driver  LMV vehicles.   The  involved  vehicle  Ape  Auto

Rickshaw  does not  comes under  the  heavy  vehicle. He  cannot

say as  per  the driving license of  the   Opp. Party no.  whether he

can  drive   Ape  Auto  Rickshaw or  not?, but he knows  that  the

Ape  Auto  Rickshaw  comes under  the  category  of  LMV. He also

cannot  say  whether  the involved  vehicle can  be  run on  the

road  with/without  Route  permit.

21.          He  denies  the  suggestion  that he has no locus standi to

depose  in this case.  During  his investigation he has  not seen the
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vehicle  which   was involved  in this  case. 

 
22.           Now   in  view  of   proper  decision  and  adjudication I am

discussing  the  Issues as follows:

ISSUE NO. 1

23.         With  regard   to  the issue  no. 1, Ld. Counsel for the

claimant has submitted that the case is maintainable as per M.V.

Act as the claimant has received injury on his person on account of

the accident.  In reply the opposite party denies the point of  the

claimant.

24.        Upon hearing  both  sides  I  have  perused the  material

evidence on record and found that the claimant has exhibited the

Ext.  1  (Form  54)  along  with  medical  documents  to  prove  the

accident  and  his  injury.  The  DW 1  has  also  admitted  about  the

truthfulness  of  the  accident.  In  view  of  the  above  facts  and

circumstances I am of the considered view the case is maintainable

in the eye of law.Thus the Issue no. 1 is decided in favour of the

claimant.

ISSUE NO. 2

25.         With regard  to  the issue  no. 2, Ld. Counsel for the

claimant has submitted that the on 12.04.2014  at  about  5:00 P.M,

the   claimant  sustained  injuries  as   a   result   of    rash   and

negligent driving  of  the  vehicle  bearing  Registration  No.  AS-

23/AC-4364, (Ape Auto Rickshaw). Hence the claimant is entitled for

the compensation as per law. 

 
26.        In   reply  Ld.  Counsels  for  the  opposite  parties  have

submitted that the accident was occurred due to the contributory

negligence of the claimant. As there is no independent witnesses

have supported the statement of the claimant and hence it cannot

be relied upon. 
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27.           Upon hearing both sides I have gone through the material

evidence on record and found that the claimant has deposed that

while he was going the vehicle  bearing  Registration No. AS-23/AC-

4364,  (Ape  Auto  Rickshaw)  dashed  him  from  the  back  side.

Although  the  opposite  parties  have  denied  the  allegation  of  the

claimant yet the opposite parties failed to adduce evidence in their

behalf. The driver of the alleged vehicle has also failed to depose in

the case. In view of this fact and taking note of the form no. 54 I am

of the considered opinion that the  claimant sustained injuries as  a

result  of   rash  and  negligent driving  of  the  vehicle  bearing

Registration  No.  AS-23/AC-4364,  (Ape Auto  Rickshaw).  Hence the

Issue no. 2 is decided in favour of the claimant.

Issue No. 3 & Additional Issue no.4

28.            Now for the convenience I am discussing the issue no. 3

and  issue  no.  4  simultaneously  as  both  the  issues  are

interconnected. With  regard  to  the issue  no. 3, i.e. Whether  the

claimant  is  entitled  to  get  compensation?  If  so  from  whom

and  what  amount?  And  Additional Issue no. 4 i.e. whether  the

offending  vehicle  had  no  valid  Route  Permit,   Certificate of

fitness  in  violation  of  Provisions  of  Sec. 149  of  the  M.V Act,

1988  as  well  as  terms  of  Insurance Policy? I am of the opinion

that from the above discussion it is proved that the claimant has

received  injury  due  to  the  alleged  accident committed  by  the

vehicle   bearing   Registration  No.  AS-23/AC-4364,  (Ape  Auto

Rickshaw). Hence, he is entitled to get the compensation as per law

from the alleged vehicle. But how much compensation the claimant

will  get  and  by  whom  the  compensation  will  be  paid  would  be

decided after the discussion herein below.    

29. With regard to the damages to the claimant I  would

like to cite the case of G. Ravindranath @ R. Chowdhary Vs. E.

Srinivas and Anr., reported in (2013)12 SCC 455, wherein the

Hon’ble Supreme Court has held as follows:-  
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“13.  It  is  settled  law that  compensation  in  personal

injury cases should be determined under the following

heads:

Pecuniary damages (Special damages)

(i) Expenses  relating  to  treatment,  hospitalization,

medicines,  transportation,  nourishing  food  and

miscellaneous expenditure.

(ii) Loss of earnings (and other gains) which the injured

would  have  made  had  he  not  been  injured,

comprising: (a) Loss of earning during the period of

treatment; (b) Loss of future earnings on account of

permanent disability.

(iii) Future medical expenses.

Non-pecuniary damages (General damages)

(iv) Damages  for  pain,  suffering,  and  trauma  as  a

consequence of the injuries.

(v) Loss  of  amenities  (and/or  loss  of  prospects  of

marriage).

(vi)  Loss of  expectation of  life  (shortening of  normal

longevity).

            
In  routine  personal injury cases, compensation will  be awarded

only   under heads (i), (ii) (a) and (iv). It is only in serious cases of

injury, where there is specific medical evidence corroborating the

evidence of the claimant, that compensation will be granted under

any of the heads (ii) (b), (iii), (v) and (vi) relating to loss of future

earnings  on  account  of  permanent  disability,  future  medical

expenses, loss of amenities (and/or loss of prospects of marriage)

and loss of expectation of life.”

30.  In  the  instant case, the claimant has not furnished any

bill or vouchers of his expense for his medical treatment. But from

the Ext. 2 it appears that the claimant injured was admitted in the
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Assam Medical College Hospital Diburgarh Assam on 13 -04-14  and

the  claimant  was  discharged  from  there  on  18-04-14.  Which

indicates that the claimant injured had to stay in the hospital for

about 5 days. But the claimant fails to produce any bill or vouchers

of expenditure for his medical treatment. 

31.    Although the claimant has failed to produce any bill or

vouchers of  expenditure  for  his  medical  treatment yet  it  can be

presumed that the claimant has spent some money for his medical

treatment. Hence taking note of the days of stay in the hospital and

nature of the injury I hold that the claimant has spent an amount of

Rs. 10,000/- only for his medical treatment. Therefore, the claimant

is entitled to receive the said amount of Rs. 10,000/- only towards

the expenses relating to treatment, hospitalization and medicines.

32.    From the  material  on  record  it  is  revealed  that  the

claimant has not submitted any voucher or bill with regard to the

transportation  to  and  from  medical  hospital  and  miscellaneous

expenditure. However it is proved that the claimant had went to the

AMCH  Dibrugarh  for  his  medical  treatment  for  which  it  can  be

presumed  that  the  claimant  had  spent  some  money  for  his

transportation. Hence in the interest of justice I hold that an amount

of  Rs.5,000/-  was  spent  on  account  of  transportation  and

miscellaneous expenditure. Hence in total, the  claimant is  entitled

to receive the aforesaid amount of Rs. 10,000/- + Rs.5,000/- = Rs.

15,000/-  only,  towards  expenses  relating  to  treatment,

hospitalization,  medicines,  transportation,  nourishing  food  and

miscellaneous expenditure.

33.  With  regard  to  the  damages  for  pain,  suffering,  and

mental  agony as a consequence of the injuries the claimant has

prayed an amount of total Rs. 1,50,000/- from the opposite party.

But the opposite party has vehemently objected to the claim of the

claimant about the quantum of the claim. It is submitted that the

injury of the injured is not so grave to claim for such a huge claim. 
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34.           Upon hearing both sides I have gone through the material

on record and found that the claimant has deposed that as  a  result

of the accident the  claimant  No. 1  has  sustained  severe  head

injuries and  abrasion  to  his  body. He  sustained  severe  head

injury  causing  him  a  patient  of   acute  EDH  (Extra  Duaral

Hematoma).   The   injured   become   a   patient   of   mental

imbalance  and  lost  his  partial  memory. The claimant injured had

also admitted for about five days in the Hospital.

35.        From the  deposition  of  the  claimant  and the  relevant

documents and taking note of the age of the claimant at the time of

the accident, it can be presumed that the injured received sever

injury and had to go through the tremendous pain and agony. In

view of the nature of the injury and suffering by the injured at age

of about 62 years I am of the considered view that the claimant is

entitled to get adequate compensation for his pain and trauma.

36.           Hence in view of the nature of the injury, pain and trauma

of the claimant I am of the considered opinion that claimant should

get an amount of Rs. 15,000/-, towards damages for pain, suffering

and trauma which in my view is just and adequate.  In total,  the

claimant is entitled to receive the aforesaid amounts of Rs. 15,000/-

+ Rs. 15,000/- = Rs. 30,000/- only in total as compensation.

37.             With  regard to the future medical expenses the claimant

has claimed an amount of Rs. 2,50,000/-. The claimant has deposed

that  the  doctor   discharged  him  with   a   advise  for   Neuro

Surgery.    He  had  consulted  with  Neuro  Surgeon  at  Sanjeevani

Diagnostics   &   Hospital,   Dibrugarh.  Doctors   advised   for

CRANIOTOMY,  the  approximate  cost of  which  will  cost  near

about  Rs. 1,30,000/-  subject  to  recovery. To prove the fact the

claimant  has  exhibited  the  certificate  issued  by  Sanjeevani

Diagnostics  &  Hospital,   Dibrugarh as Ext.  3.  But to  prove the

certificate  the  claimant  has  not  examined  any  doctor  or  the

employee of the Sanjeevani  Diagnostics  &  Hospital,  Dibrugarh.
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Hence it cast a doubt about the certificate and the cost of future

medical expenses. 

38.        But  in  view of  the nature  of  the injury  and facts  and

circumstances of  the case it  can be presumed that the claimant

might have required some amount for his future medical expenses

since  the  date  of  discharge  from  hospital.  Hence  I am  of  the

considered  view  that  the  claimant  may  be  bestowed  with  an

amount of Rs. 10,000/-only for the future medical treatment of the

injured  which  will  be  just  and  adequate. Hence, Rs. 30,000/-  +

10,000/- = 40,000/- ( Forty Thousand) only in total compensation.

39.           With regard to the Loss of future earnings the claimant has

claimed  an  amount  of  Rs.  12,00000/-  as  compensation  but  the

claimant  has  failed  to  prove  his  permanent  disability.  Hence  no

compensation is bestowed to the claimant on this head. 

40.           Now the question is to be decided who will have to pay the

compensation  and what  amount  to  the  claimant  on  account  the

injury  of  the  injured  caused  in  the  accident  and  whether   the

offending  vehicle  had  no  valid  Route  Permit,   Certificate of

fitness  in  violation  of  Provisions  of  Sec. 149  of  the  M.V Act,

1988  as  well  as  terms  of  Insurance Policy?

41.          It  has  already  been  decided that the accident of the

instant case was caused by the rash and negligent driving of driver

of the alleged vehicle no. AS-23/AC-4364, (Ape Auto Rickshaw) but

now it is to be decided who will pay the compensation. 

42.           The claimant has submitted that being the insurer of the

alleged  vehicle  the  opposite  party  no.  3  should  pay  the

compensation. But the opposite party no. 3 has vehemently denied

the point.  The opposite  party  no.  3  has  pointed out  that  as the

owner of the alleged vehicle has violated the condition of the policy

the opposite party n. 3 is not liable to pay the compensation to the

Claimant.
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43.        Upon hearing both sides I have perused the evidence on

record and found that the opposite party no. 3 has succeeded to

prove that at the time of the alleged accident the alleged vehicle

had  no  valid  route  permit.  Which  proves  that  the  owner  of  the

alleged vehicle had violated the condition of the policy.

44.           As  the alleged vehicle had no valid route permit at the

time  of  the  alleged  accident  it  is  proved  that  the  owner  of  the

alleged vehicle had violated the terms and conditions of the policy.

But as the alleged vehicle had valid insurance policy on the day of

the  accident;  the  Opposite  party  no.  3  is  liable  to  pay  the

compensation to the claimant. However the opposite party no. 3 i.e.

insurance company is entitled to recover the award amount from

Opposite party no. 1 after making the payment to the claimants in

accordance with law.

45.        With regard to the  rights of the insurance company to

recover the award amount from the owner who has violated the

terms and condition of policy Hon’ble Supreme Court has decided in

the case of  Pappu and Ors vs. Vinod Kumar Lamba and Anr.

S.C. Civil Appeal No. 20962 of 2017 (arising out of SLP © No.

29032 of 2015) as follows:- 15. “In the present case, the owner of

the  vehicle  (respondent  No.  1)  had  produced  the  insurance

certificate  indicating  that  vehicle  No.  DIL-5955  was

comprehensively  insured  by  the  respondent  No.  2  (Insurance

Company) for unlimited liability. Applying the dictum in the case of

National Insurance Company Ltd. (supra), to subserve the ends of

justice, the insurer (respondent No.2) shall  pay the claim amount

awarded by the Tribunal to the appellants in the first instance, with

liberty  to  recover  the  same  from  the  owner  of  the  vehicle

(respondent  No.  1)  in  accordance  with  law. 16.  Accordingly,  the

appeal  is  allowed  to  the  extent  that  the  compensation  amount

awarded by the Tribunal and confirmed by the High Court shall be

paid and satisfied by the insurer (respondent No.  2)   in the first
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instance , with liberty to recover the same form the owner of the

vehicle ( respondent No. 1) in accordance with law”.

46.           Hence the Opposite party no. 3 has the right to recover

the compensation amount from the owner of the alleged vehicle as

per the decision of the Hon’ble Supreme Court.

47.         It  has already been discussed in issue no. 2 that the

accident had occurred due to rash and negligent act on the part of

the  driver  of  the vehicle  bearing registration  no. AS-23/AC-4364,

(Ape  Auto  Rickshaw).  Hence,  being  the  insurer  of  the  alleged

vehicle the OP No. 3 i.e. New  India  Assurance  Co. Ltd. is liable to

pay the compensation amount of Rs. 40,000/- ( Forty Thousand only

) only in total to the claimant.

48.             In view of the above discussion and considering all facts

and circumstances, it is decided that the injured claimant is entitled

to  get  the  award  of  compensation  as  calculated  and  computed

above,  under the law and equity.  Thus,  the issue no.  3 & 4 are

decided accordingly.

O R D E R

49.             In view of the above discussion and considering all facts

and circumstances the prayer of the  claim petition of the injured is

allowed. An amount of Rs. 40,000/- ( Forty Thousand only) only

so computed on different heads is awarded to the injured claimant.

Thus  OP  No.  3  i.e.  New   India   Assurance   Co.  Ltd.   is

directed to pay the compensation an amount of Rs. 40,000/-

( Forty Thousand only) only to the injured claimant.

50.            In  Jiju Kuruvilla and vs. Kunjujamma Mohan and others

Civil Appeal No. 4945-4946 it is found that Hon’ble Supreme Court

has ordered on 2 July, 2013  as follows:- “The claimants are entitled

to get the said amount of compensation alongwith interest @ 12%
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from the date of  filing of  the petition till  the date of  realisation,

leaving rest of the conditions as mentioned in the award intact”.

51.             Hence  in  pursuance of the abovementioned cited case

the claimant is bestowed with 12 % interest per annum from the

date of  filing of  the claim petition till  the realization of the total

amount  of  compensation  on  the  basis  of  aforesaid  terms  and

conditions.

52.          Accordingly,  this  instant MAC case is disposed of on

contest without any cost.

53.              Given  under  my  hand and seal of this Tribunal on this

the 30th day of July, 2019.
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