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BEFORE  THE ADDL. MEMBER-2, MOTOR ACCIDENT CLAIMS

TRIBUNAL TINSUKIA :::::::::ASSAM

District : Tinsukia.

Present : Md. A. Hakim, M.A, L.L.B,

Addl.  Member-2,

Motor Accident Claims Tribunal,

Tinsukia.    

                       M.A.C.T Case No.  11 of 2013

1.     Smt.  Srimati  Devi (aged  about 44 years)

         W/o. Late  Binay  Prasad

2.     Sri  Lakhraj  Kumar  Prasad (aged  about 22 years)

              S/o. Late  Binay  Prasad 

3.     Sri  Bikash  Kumar  Prasad (aged  about 14 years)

              S/o. Late  Binay  Prasad 

4.     Sri  Bishal  Kumar  Prasad (aged  about 12 years)

              S/o. Late  Binay  Prasad 

           (Claimant  no. 3 &  4 being  minor   represented  by  their  

mother) 

    All  are  resident  of  G.N.B  Road,  Shanti  Nagar,

    P.O, P.S.  &  District Tinsukia,  Assam.  

                                                                .........…………Claimants.

                       -Versus-

 

1. Md.  Abdul  Azid, 

    S/o. Sukul  Ali,

    Temporary  resident  of  :-  C/O.  Smti Sabita  Saha,

    W/o. Sri  Mridul  Krishna  Saha,

    R/o.  Village  No.  2  Colony,  

    P.S &  District Goalpara, Assam.   

(Driver  of  vehicle no. AS-18/A-4413, Big  Bus)  
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      2.     Smt. Sabita  Saha

              W/o. Sri  Mridul  Krishna  Saha,

    R/o.  Village  No.  2  Colony,  

    P.S &  District Goalpara, Assam.   

(Owner  of  vehicle no. AS-18/A-4413, Big  Bus)  

 
3.          The  United India Insurance Co. Ltd,

    Having  its  Branch office  at  Goalpara,

    Amla  Tower 2nd Floor

    Local  office  at  Promode  Market  1st  Floor,

    Rangaora  Road,  Tinsukia  Assam.

    Policy  No.:-  130604/31/11/01/00003151

              (Insurer of vehicle  no. AS-18/A-4413, Big  Bus) 

4.          Sri  Litan  Debnath,

    S/o. Parimal  Debnath

             R/o.  Village  Silchar,  G.C  College,

Ashram  Road, P.O. P.S  &  Dist. Silchar,  Assam

             Temporary  resident  of 

             C/O.  Amiya  Dhar,  A.K  Azad  Road,  Rehabari,

             Guwahati,  Dist Kamrup

             (Owner &  Driver of  vehicle no. AS-01-AG-7350, I 10 Magna)  

5.          Future  Generali  India  Insurance  Co.  Ltd.

             Corporate  &  registered  office:-

             001,  Delta  Plaza,  414,  Veer Veer  Savarkar Marg

              Prabhadevi,  Mumbai  -  400025

              Branch office:- Dee  Tee  Tower

              7th  Floor  Down  Town  Hospital  Complex  

              G.S  Road,  Dispur,  Guwahati,  Assam  781006. 

                                              ..................Opposite Parties.   

  Appearance:-

  Sri B.  Mishra. 

  Advocate……………......………..For the Claimants.  

  Sri A.K  Karmakar

  Advocate........………….........… For the Opposite Party no. 3. 
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  Sri D. Mishra

  Advocate........………….........… For the Opposite Party no. 5.  

  

  Date of Argument   :   11.07.2019

  Date of Judgment   :   26.07.2019

J   U  D  G  M  E  N  T

                           

1.             This  is  an  application  filed U/s. 166 Motor Vehicle Act,

1988 by  which the claimants  namely,   Smt.  Srimati  Devi, Sri

Lakhraj   Kumar  Prasad,   Sri   Bikash  Kumar  Prasad and Sri

Bishal  Kumar  Prasad seeking  compensation on account  of  the

death  of   their  husband,  and  father  respectively,  Late  Binoy

Prasad  who died  in a motor vehicle  accident. 

2.         The  case   of   the  claimant  in  brief  is  that on

03.06.2012  at   about  8:45  A.M  on  National   Highway  the

deceased Late Binoy Prasad alongwith  his  wife  was going in  a

car  bearing  registration  no. AS-01-AG-7350  being  driven  by

Sri  Litan  Debnath  suddenly  one  Bus  bearing  registration  no.

AS 18/A  4413  being  driven  by  Md. Abdul  Azid  in  a  rash and

negligent  manner  dashed  the  car   from  front  side  and as  a

result  of  which  the  deceased,  his  wife  Srimati  and Sri  Litan

Debnath  received  grievous  injuries  on  different parts  of  their

body  and  the  deceased  died  on  the  spot. 

3.             In  connection  with  the   said   accident  Dhupdhara

Police Station has registered  a  case Dhupdhara  PS  case  52/12

U/s.  279/338/304(A)/427  IPC  against   the   driver   of   the

offending vehicle and investigated  the  case accordingly. 

4.              The  claimants have  further  stated  that  the  deceased

was  a  businessman  and  by  the  said  business  he  was

earning  a  monthly  income  of  Rs. 21,500/- p.m. The  deceased
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had  a  very  good  prospect  in  his  business  and  was  45

years  of  age  at  the  time  of  his  unfortunate  death.  The

deceased  left  behind  him,  his widow  and  three  children  of

which  two  are  minor  sons,  and  all  of  them  were  suddenly

dependent  upon  the  earnings  of  the  deceased. The  ultimate

tragic  death  in  the  accident  had  deprived  the  dependents

the  care  and  affection  of  a  father  and  husband  and  had

caused  irreparable  loss  to  the  family. That,  the   untimely

demise  of  the  deceased  has  caused  irreparable  loss  to  the

family  and  there  is  no  income  source  left  for  the  family  of

the  deceased. 

 
5.             The  claimants  filed  this  claim  petition  for   award  of

an amount  of  Rs. 29,40,000/- as compensation for  death  of

their husband and  son in a  motor  accident on the heads  of

loss of  income, loss  of   future  prospects in  his  business,

funeral   expenses,  Loss  of   estate,  Loss   of   Consortium,

Compensation  on  account  of   love  and  affection towards

family.

6.             The Opposite  Party no.3  and  5 have  contested  the

case  by  filing  separate   written   statements.  In  their  written

statements   the  opposite  parties  have  taken  all  the   routine

pleas, denied  the  case  of  the claimants  and  prayed  for

dismissal  of  the  claim  petition.                

 

7.               Upon  pleadings  the  following  issues  are  framed  by

the Tribunal :

(i) Whether the  deceased  Binoy  Prasad died  in a

motor vehicle accident  occurred on 03.06.2012 as

a  result  of  rash  and  negligent  driving  of  the

vehicle  bearing  No. AS-18-A-4413(Bus)? 

(ii) Whether  there   was   contributory  negligence   of

both the  vehicles  involved  in  the  accident?
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(iii) Whether  the  Claimants  are  entitled  to

compensation?  If  so,  to  what  extent  and  from

whom?   

8.        During   the   course   of   hearing   the  claimant   has

examined herself   in  support  of  her  claim,  whereas the O.P’s

have  submitted evidence on affidavit of  one  defence  witness

on  their part.

9.            The  Tribunal  has heard  the  argument advanced by the

parties at length and also, deciphered the materials on record

for an appropriate outcome of the instant case. 

Discussion, Decision and Reason thereof:

10.   For   the  proper   adjudication I   would   like   to   go

through  the evidence  provided  by  the   claimant.

11.     CW.1,  Smt.  Srimoti Devi  has  stated  in  her  evidence

on affidavit that  she  is  the wife  of  Lt.  Binoy  Prasad and  one

of  claimant  as  well  as  the  eye  witness  of  the  accident  as

such  well  acquainted  with  the  facts  and  circumstances  of

the  case,  hence,  competent  to  swear  the   affidavit. That  on

03.06.2012 at  about 8:45 A.M on National  Highway -  37 while

she  alongwith Late Binoy Prasad was going to Goalpara  in  a

car  bearing  registration  no. AS-01-AG-7350 being  driven  by

Sri  Litan  Debnath  suddenly  one  Bus  bearing registration  no.

AS 18/A  4413  being  driven  by  Md. Abdul Azid in  a  rash and

negligent  manner  dashed  the  car   from front side  and as  a

result  of  she  and their  driver  Sri  Litan Debnath  sustained

grievous  injuries  on  different parts  of  their body  and her

husband Binay  Prasad   died  on  the  spot.  The  accident

occurred  only  due  to  the  rash  and  negligent driving  by  the

driver  of  the  bus.  
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12.   The  CW.1  further  submitted  that her husband was  a

businessman  and  by  the  said  business  he  was  earning  a

monthly  income  of  Rs. 21,500/- per  month. Her  husband had

a  very  good  prospect  in  his  business  and  was  45  years  of

age  at  the  time  of  his  unfortunate  death.  Her  husband left

behind  besides  her  three  children  of  which  two  are  minor

and  they  were totally  dependent  upon  the  earnings  of  her

husband. The  ultimate  tragic  death  in  the  accident  had

deprived  her and  her  sons from  the  care  and  affection  of  a

husband and a father  and  had  caused  irreparable  loss  to

their family. That,  the   untimely  demise  of her  husband   has

caused  irreparable  loss  to  their  family  and  there  is  no

income of source  left behind  for  them.  

13.   She  has  filed  this  claim  petition  for compensation   on

account  of  death  of  her  husband  Late  Binay  Prasad  on  the

following  heads.

COMPUTATION OF  COMPENSATION

1. Loss of  income Rs. 21,500 X 15 X 2/3 X 12  Rs, 25,80,000.00

2. Loss  of  future  prospects in  his  business,  Rs.   2,00,000.00

3. Funeral  expenses,  Rs.      25,000.00

4. Loss of  Estate,  Rs.      10,000.00

5. Loss  of  Consortium,  Rs.      25,000.00

6. Compensation   on   account   of   love   and

affection towards  family.

 Rs.   1,00,000.00

                                                 Total   -  Rs. 29,40,000.00
               (Rupees Twenty  Nine  Lakh Forty  Thousand  only)

14.    The  CW.1  has  further  submitted  that  the photocopy

of Form  No. 54   which  she  has  obtained  from  the  concerned

Police  station  just  after  few  days  of  accident   and  after

several  reminders  sent  to  the  Court  of   Gowalpara  the

original  of  form  no. 54  was  not  received  rather  vide  one RTI

application  by  her  advocate  Sri  M. Bishra  sent  to  the S.P, 
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Gowalpara  the  said  office  had  replied  about  the  Form No.

54  being  attached  with  the  charge-sheet,  the information

which  is  contained  in  the  Form  No. 54  can  all be  gathered

from   the   other   exhibited   documents   viz.   FIR,   Ejahar,

Charge-sheet,  Seizure list,  MVI  report  etc. Photocopy  of  Form

No. 54  is  annexed  herewith  and  marked  as  ANNEXURE : A. 

15.     To  prove  her  claim,  the  CW.1  has   exhibited  the

following documents in  course of hearing of the case :

(i)  The Ext.  1 is the Compared  certificate  copy  of

Ezahar,  FIR  of  Dhupdhara  P.S  Case  No. 52/2012,

(ii)The   Ext.  2(1)  to   Ext.  2(4)  are   the  Compared

certificate  copy  of  Charge-sheet,  Seizure-list,

(iii)The  Ext. 3(1) to 3(2)  Compared certificate  copy

of M.V.I Report, 

(iv)The  Ext.  4  is   the  certificate   copy   of     Post

Mortem  report of  deceased Binay  Prasad,

(v)The  Ext.  5  is   the  Compared   copy   of    Birth

Certificate  of  Bishal Kr.  Prasad,

(vi)The Ext. 6 is  the Compared  copy  of     Death

Certificate of  deceased Binay  Prasad,

(vii)The Ext. 7 is  the Compared  copy  of Legal  Heir

Certificate.

(viii)The Ext. 8 is  the  Original  of  Income  Tax  Return

for  assessment  year 2012-2013  of  the  deceased

Bijoy  Prasad.    

(ix)The Ext. 9(1) to  9(2) are the  compared copy  of

Income  Tax  Return  for  assessment  year 2010-2011

and  2011-2012   of   the   deceased   Bijoy   Prasad

respectively.

(x)The Ext.10 is  the  compared copy  of Admit  Card

of Sri  Lakhraj  Prasad.

(xi)The Ext.11 is  the  compared copy  of PAN  Card  of

Srimati Devi.

(xii) The  Ext.12  is   the  Compared  copy  of  birth  



8

                          Certificate  of Sri  Bikash   Kumar Prasad.

(xiii)  The Ext.13 is  the  reply  of R.T.I  received  from

the  Office  of  the  Superintendent  of  Police  vide

memo  no. GLP/Crime/R.T.I/2017/2959. 

            
16.   In  cross-examination   by Opp. Party  no. 3, the  CW-1

has  stated  that   her  husband's   name  is   Lt.  Binoy  Kumar

Prasad. Sri L.K Prasad, Sri  Bikash  Kumar  Prasad  and  Sri  Bishal

Kumar Prasad  are her sons  and  they  are  also  joint  claimants

alongwith her.  On  the  day  of  accident herself, her husband

and  driver  were  in  the  vehicle  and  they were  proceeding  to

Goalpara  Sainik  School  to  meet  their  son. The  accident  took

place   at   Dhupdhara   near  Goalpara.  There   was  head   on

collision  of  their vehicle with  a  Bus bearing  registration no.

AS-18/A-4413. The  registration number  of  their car  is  AS-01-

AG-7350. She  got  injuries  in  the  said  accident  and her

husband   Binoy  Prasad  died  on  the  spot. It  is  a  fact  that

she  has  not  filed  any  separate  claim  petition  seeking

compensation  for  the injuries  sustained  by her  in  the  said

accident. After  the  accident Dhupdhara  Police  came  to  the

place of   occurrence   and the   dead  body  was   taken   to

hospital alongwith  her for  necessary  formalities. Their  driver

did not  get  any injury  in  the  said  accident  and  he  is  alive

and  hale  and  hearty. There  are  five  Opposite  Parties  in  this

case against  whom  he has  sought  compensation. The  insurer

of  the  Bus allegedly  involved  in  the  accident is  OP no. 3 and

the insurer of  their  Car  is  OP no. 5 in  this  case.   Her husband

was  an  owner  of  a  small  fruit  shop  at  Tinsukia town.   She

denies   the   suggestion   that  she   has   shown exaggerated

monthly   income of   Rs.  21,500/-   and   the  actual  monthly

income  will not be  even half  of  that  amount. She denies  the

suggestion  that  she  has shown  excess income  of her husband

to  get  more  amount  of  compensation  from  the opposite

parties  including   Insurance  companies.  She   denies  the

suggestion  that  the  income  of  her husband shown in Ext. 8 &
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9 are  not actual  income and the  figures  shown  therein are not

genuine  but  exaggerated  with  the  purpose  to  get  more

compensation   from  the   Opposite  Parties   and   from   the

Insurance  companies.  She  denies  the  suggestion  that for  the

purpose of  this  case  and  for  getting  more  compensation,

Ext. 8 &  9 have  been  filed.  She  denies  the  suggestion  that

the  actual  income  of  her husband  was  not  shown  in  Ext. 8

and  9   and  that   the Ext.  8  & 9   are   not   legally   valid

documents.  She  denies  the  suggestion  the  computation  of

compensation    under  different  heads in  her claim  petition is

not   genuine  and   without   any   basis.   She   denies   the

suggestion   that  the  loss   of   income   shown  to   be  Rs.

25,80,000/-  and  loss  of  future  prospects in  business  of  Rs. 2

lakhs   etc.  are  bogus  figures  without   any   legal   basis  and

genuineness and  that he  is  not  entitled  to  get  the  amount

of   compensation  as  claimed  in   her claim  petition.   She

denies  the  suggestion  that the  accident  took  place for  the

fault   of   both  the  vehicles and  it   is   a   pure   case  of

contributory  negligence.   

17.  During  cross-examination  by  Opp. Party  no. 5   the

claimant  has  stated that she   does  not  know  whether  the

car  in which  they were  travelling  had  valid  insurance or not.

She  denies  the  suggestion  that  the insurance  of  the  said

car  was  not  valid  on  the  day of  accident.  She  has claimed

compensation  from  the  insurance  of  the offending bus and

not  from  the Insurance company of the  car  in  which  they

were  travelling. They had  booked   the  I 10  car on  rent  for

travelling   to   Goalpara   from   Guwahati.  She   denies   the

suggestion  that the insurance of  the  car  was  not  valid, hence

the  insurance   company of   the   car   is   not   liable  to  pay

compensation. 

18. The  DW.1,  Shahbana  Nasrat,  Authorized Representative,

Future  General  India  Insurance  Co. Ltd. has stated  in  her
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evidence on affidavit that   she  is  the  Executive TP Claims  of

Future  Generali  India  Insurance Co.  Ltd. And  as such  well

acquainted  with the  facts  and  circumstances  of the  case,

hence  competent  to  swear  this evidence in affidavit. That  the

date  of  accident  as  per  the  claim  petition filed  by  the

claimant  is  03.06.2012.  That,   the  vehicle  involved   in   the

accident  I.e  Hyundai   I  10   Magna   Mt,   being  registration

Number  AS 01 AG 7350  was  insured  with  Future Generali

India   Insurance   Company   Limited   for   the   period   of

30.05.2011  to  29.05.2012  in  name  of  Sri  Bijoy  Baruah,  vide

policy  number  2011-V1236170-FPV. That,  the  owner  of  the

vehicle  –  Hyundai   I   10   Magna   Mt.   Bearing   registration

Number   AS 01  AG 7350  was  Sri   Bijoy   Baruah.  Sri   Bijoy

Baruah  sold  the  said  insured   vehicle  to  Sri  Litan  Debnath

and  accordingly after an  endorsement  in  the  policy,  the

name  of  the  policy  holder  was  changed  in  the  existing

policy  being  policy  Number  2011-V1236170-FPV-E002  was

issued in  the  name  of  insured  -  Sri  Litan  Debnath  for  the

period  commencing  from  24.02.2012 till  29.05.2012 I.e for  a

total  period  of  3  months  and  5  days. That,  the insurance  of

the  said  vehicle  number AS 01 AG 7350  was  not  in  force  on

or after  29.05.2012  and  as  such,  the  above  policy was not

valid  on  the  date  of  accident. That,  as  the  insurance  policy

of  the  vehicle – Hyundai  I  10  Magna  Mt.  Bearing  registration

Number  AS01AG7350  was  not  in  force  on  the  date  of

accident,  I.e  on  03.06.2012,  as  such,  the  opposite party  No.

5 -Future Generali  India  Insurance Company  Limited,  there  is

no  liability  of  the   Future Generali  India  Insurance Company

Limited in  this case.  That  as  the  insurance policy of   the

vehicle  –  Hyundai   I   10   Magna   Mt.   Bearing   registration

Number  AS 01 AG 7350  was  not  valid  at   the  time  of

accident,  as  such,  the  claim  may  be  dismissed  against  the

opposite  party No. 5-Future Generali  India  Insurance Company

Ltd. That,  she  rely  on  the  following  document  to  prove  her

case.  Ext.  A  is  the   insurance   policy   for   the  period   of

24.02.2012  to 29.05.2012. Ext. B  is the  insurance  policy  for



11
the period  of  30.05.2011  to 29.05.2012.

19.  DW.1,   Shahbana  Nasrat,   Authorized  Representative,

Future  General  India  Insurance  Co. Ltd has not appeared and

in her place DW.1, Smt. Priyanka  Mandal has  appeared and

cross  examined  by  Claimant. DW.1, Smt. Priyanka  Mandal has

deposed  that  she  joined  Future  Generali India  Insurance  Co.

Ltd.  in  the  year  2013. Though she has  authorization  letter

from  her company  to  adduce  evidence  in  this  case,  but  she

has  not  filed  the  same  in  the  case. She  has personally gone

through the  records maintained in  the  office  of  the  company

regarding  the  Insurance  of the vehicle  bearing  regn. no. AS-

01-AG-7350. She has personally  cross-checked  the records  and

she did not   find any Insurance  policy  for  the  above said

vehicle  after  the  date of  29.05.12 till  date. 

 
20. Now in view  of  proper  decision  and  adjudication I am

discussing  the  Issue  No. 1  and  2  one  by  one  as follows: 

ISSUE  NO. 1 & 2

21.  As both the issue no. 1 & 2 are interlinked I am discussing

the two issues simultaneously for the convenience.

22.  With regard to  the Issue  no. 1 i.e. whether the  deceased

Binoy  Prasad died  in a motor vehicle accident  occurred on

03.06.2012 as  a  result  of  rash  and  negligent  driving  of  the

vehicle  bearing  No.  AS-18-A-4413(Bus)? And Issue no.  2 i.e.

whether  there   was   contributory  negligence   of  both  the

vehicles  involved  in  the  accident? Ld. Counsel for the claimant

has submitted that the alleged accident was occurred only on

account of the rash  and  negligent  driving  of the driver of  the

vehicle  bearing  No.  AS-18-A-4413 (Bus).  He has pointed out

that  there was no contributory negligence on the part  of  the

driver  of  the  alleged  car  as  the  claimant  has  not  deposed

anything against him. The FIR, Charge sheet have proved the



12
fact of negligence on the part of the driver of the Bus.

23.  In  reply  Ld.  Counsel  for  the  Opposite  party  no.  3  has

pointed out that the alleged accident was occurred due to head

on collision and the claimant i.e. CW 1 has admitted the fact.

Hence  it  can  be  presumed  that  the  alleged  accident  was

occurred due to the fault on account of the rash  and  negligent

driving  of the drivers of  the  vehicle  bearing  No. AS-18-A-

4413(Bus)  and the car  bearing  registration number AS-01-AG-

7350. It is also pointed out that as the driver of the alleged car

has not contested the case hence it cannot be presumed that

the accident was occurred due to the fault only of the driver of

the alleged Bus. Hence it is proved that the alleged accident was

occurred due to the contributory  negligence of  the drivers  of

both the alleged vehicles.

24.   Upon  hearing  both  sides  I   have   gone  through  the

material   evidence  on record   and   found  that  the alleged

accident was occurred head on collision. The CW 1 has admitted

the fact of head on collision. The driver of the alleged car has

not contested the case to rebut the allegation. The FIR, Charge

sheet have proved the accident.  

25.    In view of the above facts and circumstance and as no

independent witness has proved that the accident was occurred

only on account of the rash and negligent driving of the driver of

the alleged bus, I  am of the considered view that the alleged

accident was occurred due to the contributory negligence of the

drivers of the vehicle  bearing  No. AS-18-A-4413 (Bus) and the

car bearing registration number AS-01-AG-7350. Thus the issues

no. 1 and 2 are decided accordingly.

ISSUE NO. 3

26.   With regard to the Issue no. 3 i.e. whether the Claimants

are  entitled to  compensation?  If  so,  to  what  extent  and from

whom?  I have gone through the material on record. As in the



13
issues no. 1 & 2 have decided that the accident was caused by

the  rash  and  negligent  driving  of  the  drivers  of  the  alleged

vehicles, the claimants are entitled to get the compensation as

per law. 

27.    But the quantum of the compensation and who has to

pay  the  compensation  will  be  decided  after  the  following

discussion herein under.

28.    In the  case  of  Sarla  Verma  vs. Delhi Transport

Corporation,  reported in (2009) 6 SCC 121, the Hon’ble

Supreme Court has held that,  “Basically only three facts need to

be established by the claimants for assessing compensation in

the case of death : (a) age of the deceased; (b) income of the

deceased; and the (c) the number of dependents. The issues to

be  determined  by  the  Tribunal  to  arrive  at  the  loss  of

dependency are (i) additions/deductions to be made for arriving

at  the  income;  (ii)  the  deduction  to  be  made  towards  the

personal living expenses of the deceased; and (iii) the multiplier

to be applied with reference of the age of the deceased.”

29.           In  the  instant  case  the  claimant  has  stated  in  the

claim petition that  the  age  of  the  deceased  i.e.  Lt.  Binoy

Prasad  was  45 years at the time of his death.  But to prove the

age the claimants have not submitted any birth certificate. But

upon scrutiny of the material on record it is found that in the Ext.

9 (computation of Income and Tax Return) the date of birth of

the deceased is mentioned as 5-1-1967. If it is calculated basing

upon that date of birth then the age of the deceased would be

about 45 years 04 months 21 days as on the date of death i.e. 3-

6-12. In view of the date of birth of the deceased as per the Ext.

9 I hold that the age of the deceased  Lt.  Binoy Prasad was  45

years 04 months 21 days at the time of his death.  

30.          So far  as  the income  of  the  deceased is concerned,

the  claimant has stated in her claim petition as well as in her

evidence  that  the  deceased was  a  businessman and earned
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about an amount of Rs. 21,500/- per month. 

31.        But  the Opposite  party  has  denied the claim of  the

claimant as no relevant documents about the existence of shops

and relevant documents of the deceased could be produced by

the claimant. 

32.           In  view  of the argument of both sides I have gone

through the material on record and found that the claimant  has

filed the income tax  return for the assessment year 2009-2010,

2010-11, 2011-2012, 2012-2013 of  the  deceased to prove the

income of the deceased at the time of his death which are found

to  be  genuine  as  nothing  suspicious  could  be  proved  by  the

opposite  parties.   But  the  claimant  could  not  produce  any

relevant documents to prove the existence of the shop or the

business  of  the  deceased.  The  CW  1  has  deposed  that  the

deceased had small fruit shop but to support her claim the CW 1

could not produce any relevant documents or evidence to prove

existence  of  the  fruit  shop.  Hence  it  cast  a  doubt  about  the

existence of the shop of the deceased. 

33.      However  the  claimant  (CW  1)  has  filed  the  relevant

documents  of  income Tax  return  to  prove  the  income of  the

deceased.  From the  Ext.  8  &  9  it  can  be  presumed that  the

deceased  was  paying  income  tax  return.  Taking  note  of  the

income Tax return file it can be presumed that the deceased had

some business and had some income. Hence taking note of all

facts and circumstances and believing that the deceased was

businessman I am of the considered opinion that it would be just

and adequate to take into account of the income basing upon

the  Income  Tax  return  of  the  assessment  year  of  2011-2012

which is the computation of the last year of the deceased. 

34.        The Income Tax return of the assessment year of 2011-

2012 of the deceased shows an amount of net income of the

year as 1, 58,000/-.  Hence I hold in the interest of justice that

the deceased was earning about an amount of Rs. 13,000/- P.M
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after all tax deduction. 

35.          In the case of National Insurance Company Limited

v. Pranay Sethi and Ors. SPL (Civil)  No. 25590 of 2014

Hon’ble Supreme Court has held as follows:-  “(iv) In case

the deceased was self-employed or on a fixed salary, an addition

of 40% of the established income should be the warrant where

the deceased was below the age of 40 years.   An addition of

25% where the deceased was between the age of 40 to 50 years

and 10% where the deceased was between the age of 50 to 60

years  should  be  regarded  as  the  necessary  method  of

computation.  The established income means the income minus

the tax component”.

36.        In  view of  the decision of  Hon’ble Supreme Court  in

National Insurance Company Limited v. Pranay Sethi and

Ors. SPL (Civil) No. 25590 of 2014 I  am of the considered

view that as the deceased had fixed income of Rs. 13,000/- P.M

and the age was about 45 years 04 months 21 days, an addition

of  25% (  i.e.  Rs.  3,250/-)  should  be  added  into  the  monthly

income of the deceased towards his future prospects. Hence Rs.

13,000/-  +  3,250/-  (25%)  =  Rs.  16,250/-  would  be  the  total

income of the deceased per month. As such the annual income

of the deceased would be  Rs. 16,250/- X 12 months = Rs.

1,95,000/- per annum.

37.      In  the  case  of   Sarla Verma   (supra),  the Hon’ble

Supreme  Court  has  held  that-  “Though  in  some  cases  the

deduction to be made towards personal and living expenses is

calculated on the basis of units indicated in  Trilok Chandra, the

general  practice  is  to  apply  standardized  deductions.  Having

considered several subsequent decisions of this Court, we are of

the view that where the deceased was married, the deduction

towards personal and living expenses of the deceased, should be

one-third (1/3rd) where the number of dependent family

members is  2 to 3, one-fourth  (1/4th)  where  the number  of
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dependent family members is 4 to 6, and one-fifth (1/5th) where

the number of dependent family members exceed six.”

38.   In    the  instant   case,    as    the  dependent family

members of the deceased is 3,  the deduction towards personal

and living expenses of the deceased should be one-third (1/3 rd ).

One-third (1/3rd) of Rs. 1,95,000 is Rs. 65,000/-.  Therefore,

the  claimants  are  entitled  to  receive  the  remaining  two-third

(2/3rd) of Rs. 1,95,000/- - Rs. 65,000.00 = Rs. 1,30,000/- as

total savings.

39.        As  per  the decision of the of Sarla Verma (supra), the

multiplier  that  has  to be applied to find out  the loss of  total

dependency is 14 as the age of the deceased  at the time of his

death was held to be  45 years 04 months 21 days. The relevant

portion of the decision of Sarla Verma (supra) judgment reads

as follows: “21. We therefore hold that the multiplier to be used

should  be  as  mentioned  in  column  (4)  of  the  Table  above

(prepared  by  applying  Susamma Thomas,  Trilok  Chandra  and

Charlie), which starts with an operative multiplier of 18 (for the

age groups of 15 to 20 and 21 to 25 years), reduced by one unit

for every five years, that is M-17 for 26 to 30 years, M-16 for 31

to 35 years, M-15 for 36 to 40 years, M-14 for 41 to 45 years,

and M-13 for 46 to 50 years, then reduced by two units for every

five years, that is,  M-11 for 51 to 55 years, M-9 for 56 to 60

years, M-7 for 61 to 65 years and M-5 for 66 to 70 years.”

40.         In pursuance of the decision of the of  Sarla Verma

(supra),  I  have  found,  the  loss  of  dependency  is  Rs.

1,30,000.00  x 14 = Rs. 18,20,000.00. (Rupees Eighteen

Lakh Twenty Thousand only)

41.      As  per  the  decision of the  Hon’ble  Supreme Court in

National Insurance Company Limited v. Pranay Sethi and

Ors.  (SPL  (Civil)  No.  25590  of  2014) the  claimants  are

entitled to get the funeral expenses to the tune of Rs. 15,000/-

on account of death of Late  Binay  Prasad, and Rs. 15,000/- for
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loss of estate. The claimant Smt. Srimati  Devi is also entitled to

get Rs. 40,000/- due to the death of her husband  as consortium

amount.   Thus,  accordingly,  the  award  is  computed  in  the

following scale:-

Rs. 13,000/-+ Rs. 3,500/- (25% deceased being more than

40 years of  age) = Rs. 16,250.00 P.M.

Rs. 16,250.00 X 12 = Rs. 1,95,000.00 annual Income

1/3rd of  Income of  Rs.  1,95,000.00 is  =  Rs.   65,000.00

(personal and living expenses of deceased)

Rs. 1,95,000.00 – Rs. 65,000.00 = Rs. 1,30,000.00 (2/3rd

savings of Total Income)

Rs.  1,30,000.00  x  14  =  Rs.  18,20,000.00  (Multiplier

applied)

Hence  total  compensation  would  be  Rs.18,20,000.00  +

Rs.  15,000.00 (Loss of  estate)  + Rs.15,000.00 (Funeral

Expense)  +  Rs.  40,000.00  (Consortium)  =  Rs.

18,90,000.00 only (Eighteen Lakh Ninety Thousand Only)

in total. 

42.     From the above calculation and computation the above

total amount  i.e.  Rs.  18,90,000.00  only  (Eighteen  Lakh

Ninety Thousand Only) shall be awarded to the  claimants on

the  death  of  Late   Binay   Prasad,  due  to  the  aforesaid

vehicular accident.

43.     But  now it is to be looked into carefully and decided

who will have to pay the compensation amount to the claimant?

44.      Now it has already been decided in the Issue no. 1 & 2

that due to contributory negligence of the drivers of the both the

alleged vehicles Bus and car, the alleged accident has occurred.

Hence  the  claimant  is  entitled  to  receive  50%  of  the  total

compensation  each  from  both  the  alleged  vehicles.  As  the

claimant has not claimed  any compensation from the owner of
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the car, the owner of the car and the opposite party no. 5 are

exempted  from  the  payment  of  the  compensation  to  the

claimant. 

45.    But the claimant is entitled to receive a total amount of

Rs. 9,45,000.00 ( Nine Lakh Forty Five Thousand only) i.e.

50%  of  total  amount  of Rs.  18,90,000.00  only  (Eighteen

Lakh Ninety Thousand Only)  from the opposite party no. 3

being the insurer of the bus.

46.          Hence considering all facts and circumstances I am of

the considered view that the OP No. 3 i.e. The  United India

Insurance Co. Ltd, is  liable to pay the compensation amount

i.e. Rs. 9,45,000.00 ( Nine Lakh Forty Five Thousand only)

i.e. 50% of total amount of Rs. 18,90,000.00 only (Eighteen

Lakh Ninety Thousand Only).

47.           In view of the above discussion and considering all facts

and circumstances, it is decided that the claimants are entitled

to get the award of compensation as calculated and computed

above,  under  the  law  and  equity.  Thus,  the  issue no.  3  is

decided accordingly.

O R D E R

48.           In  view of the above discussion and considering all facts

and  circumstances  the  prayer  of  the   claim  petition  of  the

claimants  are  allowed.  Rs.  9,45,000.00 (  Nine  Lakh Forty

Five  Thousand  only) i.e.  50%  of  total  amount  of Rs.

18,90,000.00 only (Eighteen Lakh Ninety Thousand Only)

so computed on different  heads is  awarded to  the claimants.

Thus the OP No. 3 i.e. The  United India Insurance Co. Ltd,

is  directed  to  pay  the  compensation  amount i.e.  Rs.  9,45,

000.00 ( Nine Lakh Forty Five Thousand only) i.e. 50% of

total  amount  of Rs.  18,90,000.00  only  (Eighteen  Lakh

Ninety Thousand Only)to the claimants.
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49.      With   regard  to   the   interest   on   the  amount  of

compensation the claimant has cited the case of Jiju Kuruvilla

and vs. Kunjujamma Mohan and others Civil Appeal No.

4945-4946  and prays for 12% interest from the date of claim

application over the amount of the compensation.

50.      Upon  perusing  the  case  of  Jiju  Kuruvilla  and  vs.

Kunjujamma Mohan  and  others  Civil  Appeal  No.  4945-

4946 it is found that Hon’ble Supreme Court has ordered  on 2

July, 2013  as follows:- “The claimants are entitled to get the

said amount of  compensation alongwith interest  @ 12% from

the  date  of  filing  of  the  petition  till  the  date  of  realisation,

leaving rest of the conditions as mentioned in the award intact”.

51.         Hence in pursuance of the abovementioned cited case

the claimants are bestowed  with 12 % interest per annum from

the date of filing of the claim petition till the realization of the

total amount of compensation on the basis of aforesaid terms

and conditions.

52.        Accordingly,  this instant MAC case is  disposed of  on

contest without any cost.

53.            Given  under  my  hand and seal of this Tribunal on this

the 26th day of July, 2019.
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