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BEFORE THE ADDL. MEMBER-2, MOTOR ACCIDENT CLAIMS

TRIBUNAL TINSUKIA ::::::: ASSAM

District : Tinsukia.

Present : Md. A. Hakim, M.A, L.L.B,

Addl.  Member-2,

Motor Accident Claims Tribunal,

Tinsukia.    

            M.A.C.T Case No.  15 of 2014

 
1.    SRI  ALPHONCE  KUJUR,

   Son of Late  Alwish  Kujur.

2.     SMT.  TERASSA  KUJUR,

    W/o. Sri  Alphonce  Kujur,

    Both are  residents  of   

    Line  No. 7,  Daisajan  Tea  Estate,

    P.O.   Talap,  P.S Doomdooma,

    Dist. Tinsukia, Assam.

                                          .........…………Claimants.

               -Versus- 

1.    SRI  GAFUR  ALI

   S/o. Md.  Sahabuddin  Ali

   R/o. Paka  Phool,  Millan  Nagar

   P.S Chapakhowa, 

   Dist.  Tinsukia,  Assam.

    (Owner of TATA SUMO bearing  Registration  no. AR-11-0610)

2.    SRI  ABDUL  BASIT

   S/o.  Safik  Ahmed

             Vill.  Bishnugagar
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Dist.  Karimganj,  Assam. 

C/o. SRI GAFUR  ALI

R/o. Paka  Phool,  Millan  Nagar

P.S  Chapakhowa

Dist. Tinsukia,  Assam

     (Driver of TATA SUMO bearing  Registration  no. AR-11-0610)

 
3.  The  New India Assurance  Co. Ltd.  

 Being  represented  by its Senior  Divisional  Manager,

 Tinsukia  Division, Plaza  Complex,

 2nd  Floor, Rangagarah  Road,   

 P.O, P.S  &  Dist. Tinsukia,  Assam.

           (Insurer of TATA SUMO bearing  Registration  no. AR-11-0610,

Under Policy No. 53080031120100010752, valid  upto  21.03.14)

  ..................Opposite Parties.  

Appearance:-

  Sri P. Roy,

  Advocate……………......……...............…..For the Claimants.

  Sri G. Chakraborty

            Advocate........……........…........For the Opposite Party no. 3.

    

  Date of Argument   :   08.07.19 & 24.07.19

  Date of Judgment   :  31.07.2019

            J  U D G M  E  N  T

1.          This  is   an   application  filed  U/s. 166 Motor Vehicle Act,

1988 by  which the claimant  namely, Sri  Alphonce  Kujur and

Smt.  Terassa  Kujur, seeking  compensation on account  of  the

death  of  their  daughter  Albina  Kujur.  It  is  stated  that  the

deceased had died  in a motor  vehicle  accident  occurred  on

14.10.2013 at  about  06:30 P.M near Thermal  Gate,  Makum

Road, under Police  Station & district   Tinsukia,  Assam. 
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2.         The   case   of    the  claimant  in  brief  is  that  on

14.10.2013  at  about  6:30 P.M,  the  deceased  was  coming

from  Doomdooma  by  boarding  in  the  TATA  SUMO bearing

Registration   no.  AR-11-0610  and   was  proceeding   towards

Tinsukia,  while  the  Tata  Sumo  reached  near  Thermal  Gate,

due  to  reckless  driving  by  the  Opp. Party No. 2  at  an

excessive  speed,  the  door  of  the  vehicle  got  opened  and

Albina  Kujur  was  descend  from  the  vehicle,  in  consequence

of  which  she  sustained  severe  injuries  on  her  person,

immediately  she  was  taken  to  Civil  Hospital,  Tinsukia,  and

due  to  her  critical  condition  she  was  referred  to Assam

Medical  College,  Dibrugarh,  and  on  the  way  to  Dibrugarh,

she  expired,  thereafter  her  autopsy  was  done  at  AMCH,

Dibrugarh. After  her  demise  the  Claimant  no. 1   lodged   an

FIR  before the  Officer-in-charge,  Tinsukia  police  station  on

22.10.2013.

3.          In connection  with  the  said  accident Tinsukia Police   has

registered a case Tinsukia P.S  case 791/2013 U/s. 279/304(A)

IPC against   the   driver   of   the  truck,  Sri   Abdul  Basit  and

investigated  the  case accordingly. 

4.         The  Claimant  has  further  stated that the  deceased  was

aged about  18 years  at  the  time   of  her  death  and  was

casual  Green  Tea  Leaf  Plucker  of  Daisajan  Tea  Estate,  she

was  getting  Rs. 200/-  per  day  and  ration  from  the   tea

garden,   her  total   monthly  earning  was  Rs.  5,200/-   per

month. The  deceased  Albina  Kujur  left   behind  her,   her

father aged  about  58 years,  i.e  the  Claimant  No. 1, her

mother  aged  about  55 years, i.e  the  claimant  no. 2,  who

were  entirely  dependent upon  the  income of  the  deceased

on  the  premature  accidental   death  of  Albina  Kujur,  the

entire  family not  only  passing  their  days  in  mental distress

but also in  acute  financial  hardship.  
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COMPUTATION  OF  THE  COMPUTATION

1. Loss  of  the  Claimant  on  death  of  the deceased
(Rs. 5,200/- the  notional  income  X  12  months X 16 the  relevant 
multiplier

  Rs.  9,98,400/-

Less :  1/3rd towards  the  personal  expenditure  of  the  Deceased    Rs. 3,32,800/-

   Rs. 6,65,600/-

2. Future income at  the  enhanced rate of 50%     Rs. 3,32,800/-

3. Funeral  expenses    Rs.    15,000/-

4. Loss  of  Estate    Rs. 1,00,000/-

                                                                                       Total:-   Rs. 11,13,400/-
                                                         

     (Rupees Eleven Thousand Thirteen Hundred & Four  Hundred) only.

                                                      
5.          The Opposite  Party no. 1  &  2  did  not  contest   the  case

by filing written  statements. Hence, the  case proceeded  ex-

parte  against  them.  The Opposite Party  no. 3 has  contested

the  case  by filing  written  statement. In its written statement

the opposite party no. 3  has  taken all the  routine  pleas and

denies  the  case  of  the claimant and  prayed  for  dismissal  of

the  claim  petition.

6.            Upon pleadings  the  following issues  are  framed  by  the

Tribunal :

 
(i) Whether deceased  Albina Kujur  died  in a motor

vehicle accident occurred on 14.10.2013 as a  result

of   rash  and   negligent  driving  of  the   vehicle

bearing  registration  No.  AS-AR-11-0010(Tata

Sumo) ?

(ii) Whether  the  claimants  are  entitled  to  get

compensation?  If  so,  to  what  extent  and  from

whom?   
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7.           During  the  course   of   hearing  the  claimant   examined

himself  alongwith  another one witness in support of his claim,

whereas the OP’s  adduced evidence of one  witness.    

 
8.       The Tribunal  has  heard the argument advanced by the

parties at length and also, deciphered the materials on record

for an appropriate outcome of the instant case. 

DISCUSSION, DECISION AND REASON THEREOF

9.           CW.1, Sri Alphonce Kujur has   deposed  in his evidence-in-

affidavit  that he  is  the  claimant No. 1 of  the present case. The

CW.1  has  stated  that on 14.10.2013  at  about  6:30 P.M,  his

daughter Albina Kujur (since deceased)  alongwith Julu  Tapnoo

was  coming  from  Doomdooma  by  boarding  in  the  TATA

SUMO  bearing   Registration   no.  AR-11-0610  and   was

proceeding  towards  Tinsukia,  while  the  Tata  Sumo  reached

near  Thermal  Gate,  due  to  reckless  driving  by  the  Opp.

Party No. 2  at  an  excessive  speed,  the  door  of  the  vehicle

got  opened  and  his daughter Albina  Kujur  was  descend  from

the  vehicle,  in  consequence  of  which  she  sustained  severe

injuries  on  her  person,  immediately  she  was  taken  to  Civil

Hospital,  Tinsukia,  and  due  to  her  critical  condition  she  was

referred  to Assam  Medical  College,  Dibrugarh,  and  on  the

way  to  Dibrugarh,  she  expired,  thereafter  her  autopsy  was

done  at  AMCH,  Dibrugarh. After  her  demise  the  he  lodged

an  FIR  before the  Officer-in-charge,  Tinsukia  police  station

on  22.10.2013.

10.       In  connection  with  the  said  accident Tinsukia Police

has  registered  a  case  Tinsukia  P.S   case  791/2013  U/s.

279/304(A) IPC against  the  driver  of  the truck, Sri  Abdul Basit

and investigated  the  case accordingly. 

11.           The  Claimant  has  further  stated that Abina  Kujur was

aged about  18 years  at  the  time   of  her  death  and  was
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casual  Green  Tea  Leaf  Plucker  of  Daisajan  Tea  Estate,  she

was  getting  Rs. 200/-  per  day  and  ration  from  the   tea

garden,   her  total   monthly  earning  was  Rs.  5,200/-   per

month.  Albina  Kujur at  the ime  of  her  death,  left  behind

her, himself his wife    i.e  the  claimant  no. 2,  who  they were

entirely  dependent upon  the  income of  the  deceased.  On

the  premature  accidental  death  of  Albina  Kujur, their entire

family not  only  passing  their  days  in  mental distress  but also

in  acute  financial  hardship.  On  premature  accidental  death

of  his  daughter,  they claim total  compensation  amount  of

Rs. 11,13,400/-

12.        The  CW.1  has  exhibited  the  following  documents

during the  hearing of  the  case: 

Exhibit  1  :  Accident  information  report(Form  no. 54)

Exhibit  2  :  Certified  copy  of  FIR  of  Tinsukia  PS  Case   

No. 791 of  2013,  Dtd.  22.10.2013.

Exhibit  3  :  Post  Mortem  Report  of  Miss  Albina  Kujur

Exhibit  4  :     Certified  copy  of charge-sheet  of  Tinsukia  PS

Case  No.  791 of   2013,   corresponding  to   G.R  Case  No.

1794/2013.

13.           In cross-examination by OP No.  3 the CW.1, Sri Alphonce

Kujur  has  deposed  that  he has one  daughter  and one  son.

His son  lives  separately  with  his  family. He  has not  seen  the

accident. He has not  mentioned in his affidavit  in  evidence

where from  and how he gathered  information of  accident of his

daughter,  Lt.  Albina  Kujur.  He has not  submitted  the  birth

certificate or  any  other  age  proof  certificate  of  his deceased

daughter.  He  has   not   submitted  any   documentary   proof

regarding his   daughter's  casual  employment in  Daisajan  T.E.

Ext. 2 is  the  FIR, Ext. 2(1) is his signature. In  his ejahar he

mentioned  the  age of his deceased  daughter  was  17 years. 
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14.       He  denies  the  suggestion that at  the  time  of  death  his

daughter  was minor  and  was not  a  working girl.  He  denies

the  suggestion that  Gafur  Ali   was not  the  owner  of  the

vehicle at the time of accident.  He  denies  the  suggestion that

he did  not  implead   the  registered  owner  of  the   offending

vehicle  and  as  such,   his case  is  a mis-joinder.  He  denies

the  suggestion that the offending  vehicle  did  not  drive rashly

and negligently.  He  denies  the  suggestion that the  accident

took  place  due to  fault of   his daughter.   He  denies  the

suggestion that as  the  alleged  vehicle  had  no  valid  route

permit and  pollution  certificate and violated  the  terms  and

condition of  the policy, as  such,  the  Insurance  company  is

not   liable   to  pay   the   compensation.   He   denies   the

suggestion that  he  is not entitled  to  the  amount  as  claimed

in the  claim petition as his daughter  was  work less. 

15.  CW.2,  Sri  Julu  Topna  has  deposed   in  his  evidence-in-

affidavit  that he is an  eye  witness  of  this  case.  The  CW.2

has   stated   that  on  14.10.2013   at   about   6:30  P.M,   he

alongwith  Albina  Kujur  (since  deceased)   was   coming   from

Doomdooma   by   boarding   in   the   TATA   SUMO  bearing

Registration   no.  AR-11-0610  and   was  proceeding   towards

Tinsukia. Albina  Kujur  was  sitting  with  him  on  the  back  seat

by  the  side  of  the  left  door,  while  the  Tata  Sumo  reached

near Thermal  Gate,  due  to  reckless  driving by  the  Opposite

Party  No. 2 at  an  excessive  speed,  the door  of  the  vehicle

got  opened  and  Albina  Kujur  was  descended  from  the

vehicle,   in  consequence  of  which  she  sustained  severe

injuries  on  her  person,  immediately  he  took  her to  Civil

Hospital,  Tinsukia,  and  due  to  her  critical  condition  she  was

referred  to Assam  Medical  College,  Dibrugarh,  and  on  the

way  to  Dibrugarh,  she  expired,   Albina  Kujur  was  casual

Green   Tea   Leaf   Plucker   of   Daisajan   Tea   Estate.   The

claimants  are  the  parents  of  Albina  Kujur  and  they  were
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entirely  dependent  upon  the  income  of  the  deceased.   

16.        In  Cross-examination by OP No.  3,  the CW.2, Sri Julu

Topna  has  deposed  that the  claimant, Sri Alphonce Kujur by

relation is his paternal uncle. He did not give  statement  before

police. He also  did  not  adduce  evidence  in  the  case. After

the  accident  the  injured  was  taken  to Civil  Hospital, Tinsukia

by police  and he  accompanied  the  injured  to Civil  Hospital,

Tinsukia. In Civil  Hospital, Tinsukia his  signature  was  taken  as

guardian. He also  accompanied  the  injured  to Assam Medical

College  Hospital, Dibrugarh. There  at  AMCH, Dibrugarh,  Sri

Alphonce Kujur  signed on  all  the  necessary  documents.

17.   He  denies   the   suggestion  that he   did not see the

accident  as  he  was   not   travelling   with   the  deceased. He

denies  the  suggestion  that  he  did not accompany the  injured

to   Civil  Hospital, Tinsukia and signed the required  form and

also  did not accompany  the deceased  to AMCH, Dibrugarh. He

denies the  suggestion that  as he has  not accompanied the

deceased  and  did not  see  the  accident and  therefore, the

police   did  not  record   his  statement  and   he  also   did  not

voluntarily  give statement  before  the  I.O.  He denies  the

suggestion  that  as   he  did  not   witness   the  accident   and

therefore, his  statement  that  the  accident occurred due  to

rash  and  negligent  driving  of   the   driver  of  the   offending

vehicle is  not true.   He  denies  the  suggestion  that as the

claimant  is  related  to  him,  he    has deposed  falsely in  his

favour. 

18.   DW.1, Sri   Hiren  Kumar  Singh  has  deposed  in his

evidence  in  affidavit  that today  he  appeared  before  the

Tribunal. After  receipt  of  summon  from  the  Tribunal.  Ext. A is

the notice  to  witness issued on 20.05.19. In  the  instant  case

he  was  appointed   as   Investigator   by   the   New   India

Assurance Co.  to investigate the case  and  he has  conducted
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investigation.  After  completion  of  investigation  he   submitted

the investigation report vide report no. HS/INV/NIAC/DO/TSK/014-

015/230 dated  12.02.15. In the  course  of  investigation  he

went  to  the house of claimant  as well  as  in  the   house of

Insured, Gafur  Ali. He  could  not  met Gafur  Ali  during  his

visit   to   his   house.  He  had  conducted  investigation   with

respect  to R/C, D/L, Route  Permit and  Fitness certificate.  The

insured  did not submit  Permit  and  Fitness Certificate.   In his

report in cause  of  accident  and  finding,  he gave details  with

respect   to   his  investigation  and  his  findings.  Ext.  B  is  his

Investigation   report,  Ext.  B(1),  B(2)  and   B(3)   are    his

signatures. 

19.  In  Cross-Examination   by   Claimant   the   DW.1  has

deposed that   he has  stated  in  his report  that  he has  found

that  on  14.10.13 the   victim,  Lt.  Albina   Kujur,  one   of   the

passenger   of   the  insured's   vehicle   was   coming   from

Doomdooma   towards   Tinsukia  by  boarding  a  Tata  Sumo

bearing  regn. no. AR-11-0610 and  was sitting  nearby  driver's

seat  door.  When  the   vehicle    reached  near  the   place  of

accident  near  Thermel  gate, Makum, door  of  the driver's  seat

got  opened and  the  victim  fell   down  from  the running

vehicle. As  a  result,  she  got  severe  injuries  and  later  on

died. In his report, he also  opined  that  the  claimant's  case  is

genuine.  He come  to  depose  before  this Tribunal  as  he has

been summoned.     

20.         Now   in  view  of   proper  decision  and  adjudication I

am discussing  the  Issue  No. 1 and 2 one  by  one  as follows:

ISSUE NO. 1 

21.         With  regard  to  the  Issue  no. 1 Ld. Counsel for the

claimant has pointed out that the deceased  Albina Kujur  died

in a motor vehicle accident occurred on 14.10.2013 as a  result
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of  rash and  negligent driving of the  vehicle bearing registration

No.  AS-AR-11-0010(Tata  Sumo).  The  CW’s  and  the  material

documents have proved the authenticity of  the accident.  It  is

also pointed out that the DW 1 of the Opposite party no. 3 has

also admitted about  the genuineness of  the alleged accident.

Hence the Ld. Counsel for the claimant has submitted that the

claimants are entitled to get the compensation as per law. 

22.       In  reply Ld.  Counsel  for  the opposite party  no.  3 has

pointed out that the accident was taken place due to the fault of

the  deceased  not  the  driver.  Hence  the  claimants  are  not

entitled for any compensation.

23.      Upon  hearing  both  sides  I  have  strolled  through  the

material on record and found that the CW 1 has deposed that on

14.10.2013  at  about  6:30 P.M,  the  deceased  was  coming

from  Doomdooma  by  boarding  in  the  TATA  SUMO bearing

Registration   no.  AR-11-0610  and   was  proceeding   towards

Tinsukia,  while  the  Tata  Sumo  reached  near  Thermal  Gate,

due  to  reckless  driving  by  the  Opp. Party No. 2  at  an

excessive  speed,  the  door  of  the  vehicle  got  opened  and

Albina   Kujur   was   descended   from   the   vehicle,   in

consequence  of  which  she  sustained  severe  injuries  on  her

person,   immediately   she   was   taken   to   Civil   Hospital,

Tinsukia,  and  due  to  her  critical  condition  she  was  referred

to Assam  Medical  College,  Dibrugarh,  and  on  the  way  to

Dibrugarh,  she  has expired. 

24.       The statement of the CW 1 is corroborated by the eye

witness  CW  2.  Although  the  opposite  parties  have  cross

examined the CW’s yet they could not disprove the fact. The DW

1 of opposite party no. 3 has also supported about the accident.

25.         The CW 1 & CW 2 have deposed that the deceased fell

down from the alleged vehicle as the door of the alleged vehicle
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was opened up due to the driving the vehicle in high speed. But

the opposite party no. 2 i.e. the driver has not deposed anything

to disprove the evidence of CW 1 & CW 2. 

26.       As  the   opposite  party  no.  2  has not  adduced any

evidence in his defence and as the DW 1 has corroborated about

the accident and taking note of the relevant documents i.e. Form

no. 54, FIR etc.  I am of the considered view that the evidence of

the CW’s become reliable and believable

27.          Hence in view of the above discussion and considering all

the facts and circumstance I hold that the deceased Albina Kujur

had died due to the accident occurred by the rash and negligent

driving of the driver of the vehicle bearing registration no. AS-

AR-11-0010  (Tata  Sumo).  And  accordingly  the  Issue  no.  1  is

decided against the opposite parties. 

ISSUE NO. 2

28.         With regard to the Issue no. 2 I have gone through the

material on record.  In view of the above discussion and as the

said accident had occurred due to the rash and negligent driving

driver of the vehicle bearing registration no. AS-AR-11-0010 (Tata

Sumo) the claimants are entitled for the compensation for the

sad demise of their daughter Albina Kujur.

29.         But  with  regard  to  the  payment of the just and

adequate  compensation to  the claimants  let  us evaluate  the

facts and circumstances arises in the instant case.

30.             In the  case  of  Sarla  Verma  vs. Delhi Transport

Corporation,  reported in (2009) 6 SCC 121, the Hon’ble

Supreme Court has held that,  “Basically only three facts need

to be established by the claimants for assessing compensation

in the case of death : (a) age of the deceased; (b) income of the
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deceased; and the (c) the number of dependents. The issues to

be  determined  by  the  Tribunal  to  arrive  at  the  loss  of

dependency are (i) additions/deductions to be made for arriving

at  the  income;  (ii)  the  deduction  to  be  made  towards  the

personal living expenses of the deceased; and (iii) the multiplier

to be applied with reference of the age of the deceased.”

31.        In the  instant  case  the  claimants  have stated  in  the

FIR that  the  age  of  the  deceased was about 17 years at the

time of her death. But in the claim petition and in deposition of

the CW 1 it says the age of the deceased  was about 18 years at

the time of the death. But the claimant has not submitted any

certificate to prove the age of the deceased.  Hence I am of the

view that it would be helpful and convenient to hold the age of

the deceased as per Post Mortem report.  It appears from the

Post Mortem report that the age of the deceased was 18 years

at the time of  the death.  As there is no other documents to

prove the age of the deceased otherwise, I hold the age of the

deceased was 18 years at the time of the death as mentioned in

the post mortem report.

 
32.      Ld.  Counsel  for  the claimant  has pointed out  that  the

deceased  had  an  income  of  Rs.  5,200/-  per  month.   But  ld.

Counsel of the opposite party no. 3 has pointed out that there is

nothing to prove the fact about the income of the deceased. 

33.          In  view  of the argument on the point of the earning of

the deceased I have gone through the material on record and

found that the claimant has deposed that the deceased was a

casual  Green  Tea  Leaf  Plucker  of  Daisajan  Tea  Estate,  she

was  getting  Rs. 200/-  per  day  and  ration  from  the   tea

garden,   her  total   monthly  earning  was  Rs.  5,200/-   per

month. But, she could not prove the fact of the employment and

earning convincingly. 
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34.      However   as   the   claimants  have  deposed  that  the

deceased was a casual worker in the garden and as the opposite

party no. 3 could not disprove the fact of anything contradictory

and raise any suspicion about the good health of the deceased

at the time of the death I am of the considered view that the

deceased had some earning. Hence I hold that the deceased had

a notional income of Rs. 4000/- per month at the time of her

death. Hence total earning per annum of the deceased was Rs.

4000.00  X  12  months  =  Rs.  48,000.00  (Rupees  Forty  Eight

Thousand only).

35.           With regard to the future prospect of a deceased Hon'ble

Supreme  Court  has  held in the in para  61 (iv)  of  National

Insurance Company Limited v. Pranay Sethi and Ors. SPL

(Civil) No. 25590 of 2014, as follows :  ”In case the deceased

was self-employed or on a fixed salary, an addition of 40% of the

established income should be the warrant where the deceased

was below the age of 40 years. An addition of 25% where the

deceased  was  between  the  age  of  40  to  50  years  and  10%

where the deceased was between the age of  50 to 60 years

should be regarded as the necessary method of  computation.

The  established  income  means  the  income  minus  the  tax

component”.

36.         Now as it appears from the record of the instant case that

the age of the deceased was 18 years at the time of her death

and her  income was of  fixed income of  Rs.  4000/-  only  (four

thousand only) and in the light of the decision by the Hon’ble

Supreme Court I  hold that 40% of Rs. 4000/-  = Rs. 1600/-  as

future prospect income. Hence Rs. 4000/- + Rs. 1600/- (40%)

= Rs. 5600 (Five Thousand and Six Hundred only)  is the

monthly income of the deceased. Thus annual income of the

deceased was Rs. 5600 X 12 months = Rs. 67,200/- ( Sixty

Seven Thousand and Two Hundred Only) in total.
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37.      In  the case of   Sarla Verma   (supra),   the Hon’ble

Supreme  Court  has  held  that-“  Where  the  deceased  was  a

bachelor and the claimant are the parents the deduction follows

a  different  principle.  In  regard  to  bachelors  normally  50%  is

deducted as personal and living expenses because it is assumed

that  a  bachelor  would  tend  to  spend  more  on  himself.  Even

otherwise there is also the possibility of his getting married in a

short time in which event the contribution to the parents and

siblings is likely to be cut drastically. Further subject to evidence

to the contrary the father is likely to have his own income and

will not be considered as a dependent and the mother alone will

be considered as dependent. In the absence of evidence to the

contrary  brothers  and  sisters  will  not  be  considered  a  s

dependent because they will either be independent and earning

or  married  or  be  dependent  on  the  father.  Thus  even  if  the

deceased is survived by parents and siblings only the mother

would  be  considered  to  be  a  dependent  and  50%  would  be

treated as the personal and living expenses of the bachelor and

50% as the contribution to the family. However where family of

the  bachelor  is  large  and  dependent  on  the  income  of  the

deceased  as in a case where he has a widowed mother and

large  number  of  younger  non-earning  sister  or  brothers  his

personal and living expenses may be restricted to one third and

contribution to the family will be taken as two- third”.

38.          In  the  instant case, the deceased was an unmarried girl.

Hence in view of the decision of the Sarla Verma (supra) case

and considering the facts and circumstances  the mother would

be considered to be only dependent and 50% would be treated

as the personal and living expenses of the deceased bachelor

and  50% as the contribution to the family.  Hence the annual

income of the deceased is Rs. 67,200/- ÷ 2 = Rs. 33,600/-.

39.      As per the decision of  the of  Sarla  Verma (supra),  the

multiplier  that  has  to be applied to find out  the loss of  total
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dependency is 14 as the age of the deceased  at the time of her

death  was  held  to  be  18  years.  The  relevant  portion  of  the

decision of Sarla Verma (supra) judgment reads as follows: “21.

We therefore hold that the multiplier to be used should be as

mentioned  in  column  (4)  of  the  Table  above  (prepared  by

applying Susamma Thomas, Trilok Chandra and Charlie), which

starts with an operative multiplier of 18 (for the age groups of 15

to 20 and 21 to 25 years), reduced by one unit for every five

years, that is M-17 for 26 to 30 years, M-16 for 31 to 35 years,

M-15 for 36 to 40 years, M-14 for 41 to 45 years, and M-13 for 46

to 50 years, then reduced by two units for every five years, that

is, M-11 for 51 to 55 years, M-9 for 56 to 60 years, M-7 for 61 to

65 years and M-5 for 66 to 70 years.”

40.       As such, the loss of dependency is Rs. 33,600.00 X 18 =

Rs.  6,04,800.00  only  (Rupees  Six  lakh  Four  thousand  Eight

Hundred only). As  per  the  decision of the  Hon’ble  Supreme

Court  in National  Insurance  Company  Limited  v.  Pranay

Sethi  and  Ors.  (SPL  (Civil)  No.  25590  of  2014) the

claimants  are  entitled  to  get  the  Rs.  15,000/-  for  funeral

expenses and Rs. 15,000/- for loss of estate on account of death

of  Albina Kujur.  Thus  the  award  is  computed  in  the  following

scale:- 

Rs. 4,000.00 + 1,600.00= Rs. 5,600.00 

Rs. 5,600.00 X 12 = Rs. 67,200.00

 50% of Rs. 67,200.00 =Rs. 33,600.00 

 Rs. 33,600.00 X 18 = Rs. 6,04,800.00 

Hence total compensation would be Rs. 6,04,800.00 

+ Rs. 15,000.00 + 15,000.00 = Rs. 6,34,800.00 ( Six Lakh

Thirty Four Thousand and Eight Hundred only) only

34.   The above amount Rs. 6,34,800.00 ( Six Lakh Thirty

Four Thousand and Eight Hundred only) only is awarded to

the  claimant no. 2 being the mother of the deceased due to the
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aforesaid vehicular accident.

35.   Now the question to be decided who will have to pay the

compensation  and  what  amount  to  the  claimant  no.  2  on

account of the sad demise of the her daughter Lt. Albina Kujur in

the alleged accident.

36.    From the above facts and circumstances of the case it is

crystal clear that the alleged accident has taken place due to the

rash  and  negligent  driving  of  the driver  of  the vehicle  TATA

SUMO  bearing   Registration   no.  AR-11-0610.   Although  the

owner and the driver of the alleged vehicle has not contested

the case yet the Opposite party no. 3 has contested the case

being the insurance company. 

37.   But the Opposite party no. 3 the insurer of the alleged

vehicle  could  prove  that  the  alleged vehicle  has  violated  the

condition of the policy. It is deposed by the DW 1 that at the time

of  the  accident  the  alleged  vehicle  had  no  route  permit  and

fitness certificate from the concerned department. To rebut the

claim of  the  opposite  party  the  owner  and  the  driver  of  the

alleged vehicle has not contested the case. Hence the evidence

of the opposite party no. 3 becomes reliable so far the violation

of the condition of the policy is concerned by the alleged vehicle.

38.  As  the  alleged  vehicle  had  no  valid  route  permit  and

fitness certificate at the time of the alleged accident it is proved

that the owner of the alleged vehicle has violated the terms and

conditions  of  the  policy.  But  as  the  alleged vehicle  had  valid

insurance policy on the day of the accident; the Opposite party

no. 3 is liable to pay the compensation to the claimant. However

the opposite party no. 3 i.e.  insurance company is entitled to

recover  the  award  amount  from  Opposite  party  no.  1  after

making the payment to the claimants in accordance with law.
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39.  With regard to the  rights of the insurance company to

recover the award amount from the owner who has violated the

terms  and  condition  of  policy  Hon’ble  Supreme  Court has

decided  in  the  case  of  Pappu  and  Ors  vs.  Vinod  Kumar

Lamba  and  Anr.  S.C.  Civil  Appeal  No.  20962  of  2017

(arising out of SLP © No. 29032 of 2015) as follows:- 15. “In

the present case, the owner of the vehicle (respondent No. 1)

had produced the insurance  certificate  indicating that  vehicle

No.  DIL-5955 was comprehensively insured by the respondent

No. 2 (Insurance Company) for unlimited liability.  Applying the

dictum in the case of National Insurance Company Ltd. (supra),

to subserve the ends of justice, the insurer (respondent No.2)

shall  pay  the  claim  amount  awarded  by  the  Tribunal  to  the

appellants in the first instance, with liberty to recover the same

from the owner of the vehicle (respondent No. 1) in accordance

with law. 16.  Accordingly, the appeal  is  allowed to the extent

that  the  compensation  amount  awarded  by  the  Tribunal  and

confirmed by the High Court shall be paid and satisfied by the

insurer (respondent No. 2)  in the first instance , with liberty to

recover the same form the owner of the vehicle ( respondent No.

1) in accordance with law”. 

40.   Hence the Opposite party no. 3 has the right to recover

the compensation amount from the owner of the alleged vehicle

as per the decision of the Hon’ble Supreme Court.

41.  It  has  already  been discussed  in  issue  no.  1  that  the

accident had occurred due to rash and  negligent driving of the

driver of the vehicle TATA  SUMO bearing  Registration  no. AR-

11-0610. Hence, being the insurer of the alleged vehicle the O.P

No. 3 i.e. New  India  Assurance  Co. Ltd. is liable to pay the

compensation amount of  Rs. 6,34,800.00 ( Six Lakh Thirty

Four Thousand and Eight Hundred only) only in total to the

claimant no. 2. 
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42.   In view of the outcome of the aforesaid discussion and

evaluation of evidence, it has decided that the claimant no. 2

the  mother  of  the  deceased  is  entitled  to  get  the  award  of

compensation as calculated and computed above, under the law

and equity. Accordingly, the issue no. 2 is decided.

O R D E R

43.   In the result, the claim petition is allowed and the total

amount of compensation to the tune of Rs. 6,34,800.00 ( Six

Lakh Thirty Four Thousand and Eight Hundred only) only

so computed on different heads is awarded to the claimant no. 2.

As  the  claimant  is  entitled  to  receive  the  total  compensation

amount  Rs. 6,34,800.00 ( Six Lakh Thirty Four Thousand

and Eight  Hundred  only) only the  O.P  No.  3,  i.e.,  New

India  Assurance  Co.  Ltd, is  directed  to  pay  total  the

compensation amount of  Rs. 6,34,800.00 ( Six Lakh Thirty

Four  Thousand  and  Eight  Hundred  only) only  to  the

claimant no. 2.

44.   With regard to the interest it is pertinent to mention here

that in regard to the interest on the amount of compensation in

MACT case Hon’ble Supreme Court has ordered on 2 July, 2013

in  the  case  of  Jiju  Kuruvilla  and  vs.  Kunjujamma  Mohan  and

others  Civil  Appeal  No.  4945-4946  as  follows  that:-  “The

claimants are entitled to get the said amount of compensation

alongwith interest @ 12% from the date of filing of the petition

till  the  date  of  realisation,  leaving  rest  of  the  conditions  as

mentioned in the award intact”.

45.  Hence  in  pursuance  of  the  Judgment  of  the  Hon’ble

Supreme Court the claimant no. 2 is bestowed with 12 % interest

per annum from the date of filing of the claim petition till  the

realization of the total amount of compensation on the basis of

aforesaid terms and conditions.

 



19

46.   Accordingly,  this  instant  MAC  case is disposed of on

contest.

47.   Given under my hand and seal of this Tribunal on this the

31st day of July, 2019.

Dictated and corrected by me.

 

          (A. Hakim)                                   (A. Hakim),                   

     Addl. Member-2                                      Addl. Member-2,              

M.A.C. Tribunal, Tinsukia                                M.A.C. Tribunal, Tinsukia    
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