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IN THE COURT OF THE ADDL. SESSIONS JUDGE-2 (FTC),

TINSUKIA  

                           Sessions Case No.  127 (T)/18   

                                         U/S 302 IPC

                            

Present : Md. Abdul Hakim, M.A.,LL.B.,

               Addl. Sessions Judge-2(FTC),

               Tinsukia.

The State of Assam

-Vs-

                                   Sri   Nuraj  Gogoi  @  Hunkan       ---Accused

Appearance :

                    For the State : Sri R.C. Das, Ld. A.P.P,

                    For the accused: Sri, M.K. Singh,   Adv. 

Date of evidence :    02.03.19, 26.03.19, 12.04.19, 

                      29.04.19, 03.06.19.       

                    Date of argument :   20.07.19, 26.07.19

                    Date of judgment :   29.07.2019

                                              J  U  D  G  M  E  N  T

1.         The  Prosecution story,  as it  reveals  from the  FIR  that

the  complainant,  Sri  Durga  Mahali  had   lodged  an   FIR  on

22.06.18 by  which  alleged  that on 19.06.18,  his  daughter,

Anami  Mahali,  aged  about 19 years  went  out of  his  home

without informing  anybody and  on 20.06.18 she  was  noticed
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lying  dead by  the  workers of Bangali  Balijan  Ullah  T.E in the

nulla  of the said  T.E. His  daughter  had love  affair since long

with Nuruj  Gogoi  of  the  said  T.E and  he  suspected  Nuruj

Gogoi  is  involved  in  commission  of  murder  of  his  daughter.

Hence  this  case.

2.        Receiving the FIR, Doomdooma P.S. registered a case no.

160/18 and  caused  investigation.  On  completion  of  the

investigation,  above named accused was  charge sheeted and

forwarded to face the trial.

3.         On  appearance  before  the  court, copy was  furnished  to

the  accused u/s  207 Cr.P.C  and committed  the  G.R.  case No.

940/09 and accordingly the case was registered as session case

no. 127 (T) 2018 and transferred to this court for trial. 

4.      Thereafter,  considering the materials on record and after

hearing both sides, charge u/s 302 IPC had been framed  against

the  accused,  particulars  of  which  on  being  read  over  and

explained to the accused, he pleaded not guilty and claimed to

be tried. 

                                                               
5.      During   trial,   prosecution  examined  eleven   no’s  (11)

witnesses. As there is implicating material against the accused,

he is examined u/s 313 Cr.P.C. I have heard argument put forth

by the ld. Counsel for both the sides as well as gone through the

entire evidence available on record.

6. Point for determination :-

(i) Whether  the  accused  on  19.06.18  at  night  had

committed   murder  intentionally  (or  knowingly)   by

causing the death of Ms. Anami  Mahali,  aged  about

19 years  daughter  of  the  informant, as  alleged?  
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       DISCUSSION, DECISION AND REASONS THEREOF:

7.         P.W.1,  Md. Azijul Ahmed has deposed that he knows both

the informant and the accused of this case. The occurrence took

place  about  7  months  ago  at  Senijan  Tea  Garden.  When  the

garden employee were plucking tea leaves, then they saw one

dead body and on hearing the matter, he went there at around

1.30 pm and he  saw a  dead body,  lying  in  the midst  of  the

garden. He did not know as to whose dead body was it. He saw

police personnel there and police took his signature on a paper.

Ext. 1 is the Inquest report, Ext 1(1) is his signature thereon. 

8.          In  Cross-examination  he has  stated  that he did not know

what was written in the Ext.1. As per the instruction of police, he

had put his signature. 

9.       P.W.2,  Sri  Durga Mahali  has  deposed  that he  is  the

informant of this case. He knows the accused person present in

the  dock  today.  The  occurrence  took  place  at  about  three

months back from today and it was a Tuesday. At 6 pm, on the

day of the incident, he was at his home. On person named Lalu

from  Rahamtula  T.E  informed   him  that  his  daughter  Anami

Mahali  was lying dead. Thereafter, he went along with Lalu to

the place of occurrence,  where  his daughter was lying dead.

She was lying in a drain of the tea garden. Before he reached the

P.O, police was there. Then the dead body was taken to the Talap

Outpost. From there, the dead body was shifted to Tinsukia Civil

Hospital for post mortem examination. The ejahar was written by

ASSA student  organization.  He had put  his  thumb impression

there. He came to the Tinsukia Civil Hospital and he had put his

thumb impression on the inquest.  

10.  The ASSA student organization member has written the

FIR and thereafter  as per  their  instruction he put  his   thumb
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impression in the FIR and they did not read over the contents of

the FIR to him. He does not know the contents of this FIR. One

boy namely Manoj, who is a resident of Philobari, Tinsukia used

to come to his house to meet his daughter Anami Mahali.  His

daughter had love affair with the said boy. Today, whatever he

has stated before the court, he  also stated the same before the

police.  Police  never  read  over  or  explain  to  him  statement

recorded u/s 161 Cr.P.C by him. On the basis of suspicion, the

ASSA members has written the FIR against the accused. As he

was not willing to involve the name of this accused in this case,

but as per the pressure of ASSA members, he put his  thumb

impression in the FIR. When he saw his daughter's dead body

lying in the tea garden, she was lying from the face side. On the

day of incident, he did not lodge any FIR regarding the incident,

but after the pressure created by ASSA members, in compelling

circumstances, he had lodged the FIR. His daughter was missing

from  2  /3  days  and  they  are  in  believe  that  his  daughter

voluntarily  eloped with her beloved Manoj  of  Philobari.  Today,

whatsoever, he deposed in his cross examination he informed

the  same to  the  police.  His  daughter  Anami  Mahali  was  also

working  in  the  tea  garden.  His  daughter  never  informed  him

about  her  pregnancy.  He did  not  find  anything  against  the

accused, which involves him in the alleged incident, but due to

the pressure of the ASSA members, he lodged the FIR, which

was written by ASSA members to the police. His daughter Anami

Mahali was suffering from epilepsy and on earlier occasion also,

she suffered the epilepsy  attack and then  she  was  saved by

some  persons  of  the  locality.  Regarding  the  missing  of  his

deceased daughter, he never lodged any missing report in the

P.S. He  denies  the  suggestion  that his daughter died due to

epilepsy  and  no  one  is  involved  in  the  alleged  incident  as

narrated in the FIR.  

11. P.W.3,  Dr.  Prasanta   Borgohain  has   deposed  that  on
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21.06.18 when he was working as  S.D.M.O.H at  Civil  Hospital

Tinsukia,   on  that   day he  was  on  Post mortem duty.  He

performed  Post  mortem examination  on  the  dead  body  of

Anami  Mahali,  19  years,  female  on  police  requisition  in

connection with  Talap  O.P GDE no. 387 dated  26.06.18. The

dead  body  was   escorted   by   C/373 Ratan   Sonowal   and

relative  Durga  Mahali.   

On examination  he found  as  follows :

External appearance : 

A  female  dead  body of   average  built,  dark  complexion, hair

black  60 cm long,  wearing  blue  printed  maxi,  pink  petticoat,

white  bra,  blue  panty, eyes  closed, mouth  partially opened,

abdomen  distended, anus and  vagina  found  healthy, mud  in

both  legs  present.  Rigor  mortis  partially  present.

Injury :

Semi  lunar  abrasion  found  on  the neck-4  number on  the  left

side  and   1   number  on   right  side   with   contusion.  On

dissection sub  continuous, injury  to  the  underline  muscle

present.  The thyroid bone  found  fractured on  left side at  the

junction  of cornu  due  to  throatling  or  strangulation. 

Stomach:

Mucous membrane  found. Congested  patchy  erosion  present.

Contained   digested  food  material  alongwith  offensive   smell

fluid. 

Uterus :

On  dissection  of  the  abdomen  a  gravid  uterus of  24  to  26

weeks    size  found. Inside  it  a  female   dead  fetus  24 to  26

week  size.  Others  found  healthy.

Viscera  preserved.

Stomach  and  its  contents  

About  500  gm  of  Liver

 Spleen

Kidney

All   preserved  in  saturated solution  of  common  salt.



6

Opinion :  Post  Mortem findings consistent  with death  due  to

asphyxia  from  throatling  or  strangulation  which  was   ante

mortem and  poisoning  of organo phosphorus  like compound.

However, visceras are   preserved  for  chemical  analysis  at

FSL   Guwahati   for  confirmation.  Approximate  time  since

death   30-48  hours. 

Ext. 2 is  the  Medical  Report, Ext. 2(1) is  his signature.   

12. In Cross-examination  he  has  stated  that he  has  not

received the  visceras from  FSL,  Guwahati   to  confirm  his

opinion. After  receiving  the FSL  Report,   he can  form  his

opinion regarding  the  poisoning or  any  other  substance  like

poisoning. If  any  epilepsy  patient fell  in  a  drain,  then he  will

expire  due  to  asphyxia  and  neurological  damage. He  has

not   preserved   the  blood    sample   of   featus   for  further

investigation  of this  case. 

13.  P.W.4, Smt.  Gita Mahali  has  deposed  that  she knows

the  informant. She also  knows  the  accused  person.  She

heard about  one  year  ago from  the  people  that  the  victim

Anami  had  died. Prior  to  three  months of  her death, the

victim  told  her that   she was   pregnant. She  did  not  go  to

see  the  dead  body. On  the  next  day  at  around  3 P.M  police

came  to  her place  and  recorded  her statement. She did  not

know  how  Anami  had  died. After  3-4  days  police  brought

her  to  the  court  to  record  her  statement.

14.  In cross-examination   she  has  stated  that she cannot

say what she deposed before the police. She has  no knowledge

about  the incident.   She cannot  say why  the  accused  is

involved in  this  case. 

15.  P.W.5, Smt. Dharmi Mahali  has  deposed  that  she knows

the  informant  and   the  accused  person  and  she  also  knew
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the  victim Lt.  Anami  Mahali. She  has  forgotten  the  date  of

incident.  At  the  time  of  incident  she  was    in  the  house of

victim Lt.  Anami  Mahali.  On  that  day  Anami  told  her  that

Nuruj  Gogoi  will take   her away. She  told  not to  disclose the

matter to  anybody  now  till  she brought   back  her  cow  and

goats.  Thereafter  she came  to her home.  On  Tuesday  Anali

eloped  with  the  accused  person  and  on  Wednesday she

heard  that  Anami  had  died. On  that  day at  about  5 P.M

police  recorded her  statement in the house  of  Bijoy  Mahali.

After  15  days  police  brought  her to  the  court  to  record  her

statement. 

16. In  cross-examination    she   has   stated   that  today

whatever  she  deposed  before  the  court, she never  deposed

before  anyone  as  well   as  police.   Today   whatever she

deposed before the court  is  her own  imagination. She never

met Nuruj Gogoi.  Anami Mahali was having  mobile  phone. As

per  the  instruction  of   Bijoy Mahali   she stated before the

police  as  well  as  before  the  court. She does  not  know

anything  about  the  incident.  It  is fact  that the  deceased

was  her  sister,  as  such,  she  deposed in  the  court  as  per

the instruction  of  Bijoy  Mahali. 

17.  PW.6, Sri  Jibon  Paharia  has  deposed  that  he knows

both the  informant  and   the  accused  person.   He saw  one

female  dead body   was   lying  in  a  drain  of  the  tea  estate

around  one  year  back. The  dead  body  was the  daughter  of

Durga  Mahali.  He does  not  know  her  name. He does  not

know  how  the  incident  occurred. 

18.  In  cross-examination    he   has   stated   that  Police

recorded  his  statement  and  before  the  police,  he has  stated

the  same  fact as narrated  today in  the  court in  chief.

19.  P.W.7, Sri  Manohari  Kalita has  deposed  that  he  knows
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both  the   informant  and  the  accused who  belonged  to  his

village. About  one year ago  from  today, he  was  at his  home.

At  around  4  P.M he heard  that  a  dead  body  was  lying  at  a

distance  of  about 600 – 700 meter  of  his house. He  saw

people  were  going  to the  place of  occurrence  to  see  the

dead  body  and  accordingly, he  also went  there. When   he

reached  he saw  police  has   already  reached  the place. The

dead  body  was  belonged  to a  girl aged  about  25-26 years of

their  village.  He  forgot her  name. Police   did not  allow  him

to  go  near to  the  dead  body. The  dead  body  was  wearing

clothes. Then  police took  his  signature  on  a  piece  of  paper

as  they  wanted to  take  the dead  body  away. Ext. 1  is  the

Inquest  report,  Ext. 1(2)  is his signature on Ext. 2. He  did  not

know   how   the  girl   had   died.  Police  did  not   record  his

statement.

20.  In cross-examination  he  has  stated  that at  the  time

of  taking his signature  no  Magistrate  and  Medical  officer

were  present. Except the dead body  police  has  not  seized

anything  from  the  place of  occurrence.  

21.  PW.8, Sri  Bikash  Mahali, who is  a  minor has  answered

the following  questions  put by  the  Court   :

1) In  which  school  do you  study?

Ans :-  Bijoylashmi  Murarilal English  School.

Ques. no. 2) Do  you  know where you  are  present now?

Ans :-  In  the  Court.

Ques. no. 3) Do  you  know  the  meaning of oath?

Ans :- Yes, I  know.  If  any person  takes  oath  he should

say  truth.

22. The  witness  has   understanding  of  meaning of oath

and   capable   of   answer  the    question  put   to   him

independently.  Hence,   oath  is   administered   to   him   in

accordance  with  law.
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23. He has deposed that the  informant  is  his father.  He

knows the  accused person but he  does  not  know his name.

Deceased  Anami  Mahili  was  his  elder  sister. About  one  year

ago  from  the  today, his  elder  sister  had  died. On  the  date

of  incident  while  he was  studying in  his home  at  around  5

AM, morning  his elder sister,  Anami  Mahili went  out. On  that

day  while  he  came   back from  school,  his father  had  told

that  his elder  sister  Anami  Mahili had  died in  the  pool of

garden. He went  to  see  her  to  Ramtola  Bagan where  she

was  lying  dead  in  a  nulla. Lots  of  people  were  present

there. Police  later  brought him  to the  Court  to  record  his

statement. Ext. 3  is his  statement  recorded  U/s. 164 Cr.P.C

Ext. 3(1) is  his signature.  

24. In   cross-examination   he   has   stated  that   today

whatsoever he  deposed  before the  court in his chief, never

stated  before  the  police. Police   never recorded  his statement

regarding  the incident. After the recovery  of  the  dead  body

of  his  deceased   sister,   the   AASA   student   organization

members  appeared  in his  house. He  cannot  say  who    has

written  the  FIR  of  this  case. One  boy  namely,  Manoj  of

Philobari, Doomdooma    always  visited  his house  and  he  has

love  affair  with his elder  sister. His  elder  sister  was  suffering

from  epilepsy  and  due  to   epilepsy, his  elder  sister  earlier

sustained  injuries  on  her   body  in  the  tea  garden. As

tutored   by   the  AASA   student   organization  members  he

deposed  the  same in  Ext. 3. Prior  to  recovery of  dead  body

his elder  sister she was  missing  from house and  they thought

that  the  deceased  voluntarily  eloped  with  the  boy  namely,

Manoj  of  Philobari  due   to  love  and  affection. The  dead body

of  his  elder   sister  was lying  in  the  nulla from face  side. He

does not   know  how  and   who   killed  his elder  sister. 

25.  P.W.9, Smt. Chandmoni  Mahali  has  deposed  that   the
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informant  is her husband.  He knows  the  accused person  but

she does  not  know his name. Deceased  Anami  Mahili  was his

daughter.  About  3-4 months back on  a  Monday his  daughter

died.  She   was   suffering   from  epilepsy.  On  the   day   of

occurrence  she  went  out of  the  house. She  was  found on

Wednesday at  Rahmotola Bagan. She  was  lying  dead in  a

nulla of Rahmotola Bagan. Police  recorded  her statement.   

26. In  Cross-examination   she  has   deposed   that  today

whatsoever  she has deposed  in  the  Court in her chief,  the

same  was   stated  before  the police  by her. After  recovery  of

dead  body of  her daughter,  the  AASA  members   visited her

house  and  as  tutored  by  them  they lodged  FIR  in  the

police  station. One  boy  namely Manoj  of  Philobari  always

visited   their  house   and   he   has   love   affairs   with  her

deceased  daughter. As  the AASA members  created  pressure

upon  her and her husband,  then they lodged  the  FIR. Her

deceased  daughter  earlier  also  sustained  injuries  on her

body  due  to epilepsy. The  accused  never  visited her  house

and never  saw  him  in  meeting  her  daughter.  She does not

know  who  and how  her deceased  daughter was  killed.  Only

they all  the  family  members  know  that  she  was  suffering

from  epilepsy  and  accordingly  she died due to   epilepsy. Smt.

Dharmi  Mahali is  the  daughter  of  her  brother  in law and  the

AASA  members  also tutored  her how  to  depose in  the court. 

27. P.W.10,  Sri    Someswar   Borah  has   deposed  that  on

20.06.18  he was  posted  at  Talap O.P as  attached  officer. On

that  day, the  then I/C  Sri  Thogish  Doley  received  a  message

over  telephone.  Same  is  entered  as  GDE  no. 387 dated

20.06.18.  The  message  was   that  a  female  dead  body  was

found lying  at a  nulla  in the  Ullah  Tea  Garden  of  Bangali

Balijan  Gaon. Ext. 4  is  the  said  G.D  entry. Then  the  I/C  sent

him  to  the  P.O. At  the  P.O  the  dead  body  was  recovered

and identified  through  Durga  Mahali,   the  father   of   the
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victim Anami  Mahali  aged  19 years. Then  the  Inquest  was

prepared  by   the   Executive   Magistrate   Sri  Pankaj   Kumar

Nagbanghshi. Ext. 1 is  the  Inquest  Report. Ext. 1(3)  is  the

signature  of  Executive  Magistrate  Sri  Pankaj  Kumar

Nagbanghshi, which  he  knows. On  the  same  day he prepared

sketch map  at  the  P.O. Ext. 5  is  the  sketch map, Ext. 5(1)  is

his  signature  on  the  sketch  map. 

28. He  recorded   statements   of   witnesses  namely,  Md.

Azizul   Ahmed,  Smt.  Manohari   Kalita,  Sri   Jiban  Paharia,  Sri

Durga  Mahali. On  the  following  day  the  dead  body  was

sent  for  Post mortem to  Tinsukia  Civil  Hospital. On  22.06.18

the  I/C   received  an  ejahar. Ext. 6  is  the  ejahar,  After

receiving  the  ejahar, I/C  entered  the  another  GDE  bearing

no. 427 dated  22.06.18. Ext. 7 is the  said  GD entry. The  I/C

handed  over   the  charge  of  investigation  to  him. Ext. 6(1)  is

the  signature  of  I/C, Talap O.P. Ext. 6(2)  is  the  signature  of

the  then  OC,  Sri Mohimohan  Konch,  Doomdooma  P.S. 

29. Thereafter  he examined and  recorded  the statements  of

Smt.  Geeta   Mahali,   Smt.  Dharmi   Mahali,  Smt.  Chandmoni

Mahali  and  Sri  Bikash  Mahali  at  Bangali Balijan  Gaon. On

examination  of  witnesses  he came  to  know that  the  accused

Nuraj  Gogoi was  involved  in  the  incident. On 23.06.18 he

found  the accused Nuraj Gogoi  in  his  house  and brought  him

to   the  Talap O.P. The  accused  was interrogated  and  arrested

and  on 24.06.18  the accused  was forwarded to  the Court.  He

also  forwarded  the  witnesses  namely, Smt. Geeta  Mahali,

Smt. Dharmi  Mahali, Sri  Bikash  Mahali to court  to  record  their

statements   U/s.  164   Cr.P.C.   He  also  collected   the   CDR

through  S.P,   Tinsukia  of   accused   and   the   victim(under

objection). Ext. 8  is  the  said  CDR. Ext. 8(1), 8(2), 8(3),  8(4),

8(5),  8(6), 8(7), 8(8), 8(9), 8(10), 8(11)  is  the  CDR. Thereafter

he collected  P.M  Report  from  Tinsukia  Civil  Hospital. After

completion   of   investigation   he  submitted   charge-sheet
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against   accused  Nuraj  Gogoi  @ Hunkon U/s. 302 IPC. Ext. 9  is

the  Charge-sheet,  Ext. 9(1)  is  his  signature.

30. In Cross-examination he has  deposed  that the  case  was

endorsed  to  him for  investigation  on 20.06.18 at  about 1:30

P.M. In  Ext. 4  there  is  no  mention  of  any  mobile no. of  caller

and  receiver. During   the  course  of investigation  he  has  not

recorded  the  statement  of  Sri  Bishnu Mahali who  informed

them about  the  incident. As  per  the  FIR,   the  victim  was

missing  since  19.06.18  but  the  FIR  was lodged  on 22.06.18.

He has  not   found  any   missing  complaint   regarding  the

missing  of  victim  by anyone. As per  the  FIR, it  reveals  that

the complainant  has lodged  this  case on suspicion. There  is

no  mentioned in  the  FIR or  statements  of the  complainant

regarding  the  delay in  lodging  the FIR. He visited  the  place of

occurrence  on 20.06.18  and he found  there  a  female dead

body. He has  not  called any  Medical  Practitioner  at  the  time

of  conducting  Inquest report. He has  not  furnished  requisition

letter  to any  Magistrate  for  his  appearance  at  the   time  of

conducting the inquest. He has not mentioned  the  nature of

surroundings  where  the  dead body  was  found  in his Inquest

report. At  the time  of   preparing  the Inquest  report  he has

not  found any injury on head,  face, chest,   stomach, limbs,

right  hand, left  hand,  right  leg, left  leg, private parts and

back of  the body. He  has not prepared  the Inquest  report. It

was  prepared  and written  by Executive Magistrate, Sri Pankaj

Kumar Nagbongshi in his  presence. At  the  time of  preparation

of  inquest report  by  the  concerned magistrate,  he has also

not noticed any  injury on  the  body part of the  victim. After

final  preparation  of Inquest  report,  the  said  report  was  not

forwarded  to  the  District  Magistrate  or  the  SDM. He did  not

seize  the  wearing  apparel  of the victim.  He has completed

his  entire  investigation  within  40 days. He has  not  prepared

any disclosure report of  the  accused  regarding  the  alleged
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incident  in  the presence  of  available independent  witnesses.

He  has  also  not forwarded  the accused before  the judicial

magistrate  for  recording  his  confessional  statement. None of

the  witnesses  stated  before  him  that  the  accused  made

pregnant   to   the   deceased/victim.  During   course   of

investigation  none  of  the  witnesses  stated  before  him that

the  accused had  killed the  deceased/victim  by strangulating

her.  Before   recording   the   statement   of  three   witnesses,

namely,  Geeta  Mahali,  Smt. Dharmi  Mahali and  Sri  Bikash

Mahali U/s. 164  Cr.P.C, he  has  not  conducted  the  T.I.P  of  the

accused  to  confirm  the  identity  of  the  accused. He has  not

seized the   mobile   phones  of   the   accused  as   well   as

deceased/victim. As per  the  statement of   Smt.  Chandmoni

Mahali,  he has collected  the mobile  phone  no. 7896488431 of

the deceased/victim. In  his case  diary there  is  no  mention of

the  mobile  phone  no. of  the  accused. He has  collected  the

CDR  of  the accused's  mobile  phone no.   He has  collected  the

CDR of mobile  phone  no. 7896488431  and  the  SIM card  of

said  number  standing  in the  name  of Sri Durga  Mahali  and

Sri  Durga  Mahali is  the  father  of  the  deceased/victim. During

the course of  investigation Sri Durga  Mahali   never  stated

before him that  his mobile phone  being no. 7896488431  used

by  the   deceased/victim.  He  forwarded his  requisition  for

collecting  the  CDR  on 11.07.18  and  he received  the  same on

16.07.18. The  S.P  forwarded him  the  CDR  of  mobile  no.

7085164504   and   7578826229.  The   respective  mobile

numbers  belongs  to Mr. Muruj  Gogoi  of Bangali  Balijan  Gaon,

Talap,  Tinsukia and another  mobile  number  belongs  to Mr.

Thiyam Brojen  Singh, S/o. T.H  Bira  Singh, R/o.  Kwakata  Ward

no. 8, Moirang, Nesa, Pin  no. 795133. In  the  CDR's  entire

paper sheet, nowhere  mentioned it is  certified  to  be  true. He

has never sent any requisition to S.P for collecting  the  locations

of  above  mentioned  mobile  numbers. He cannot  say from

whom  he has  collected  the  mobile  nos. 7085164504  and
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7578826229.  He has not  forwarded  the  preserved  visceras

for  chemical  analysis. Doctor has  not  preserved   the  foetus

of the  dead  body. He has  never  collected  the  blood sample

of   the   accused   for   matching  with  the  foetus  of  the

deceased/victim. He has  not  mentioned  in  his charge-sheet

regarding   the  collection  of  CDRs   of  the  respective  mobile

numbers of the accused and the  deceased/victim. He has  not

made   any  request  to  Medical  officer to  preserve  finger

prints of  the dead  body.  It  is  not  mentioned  in  the  General

Diary  Entry  no. 387  of  20.06.18  that  the  dead  body was

forwarded  for  P.M  Report even  though the  dead body  was

dispatched  on 21.06.18  for  Post  Mortem  Report, vide General

Diary  Entry  no. 387  of  20.06.18.  He  denies  the  suggestion

that   the   accused  did  not  commit  any  offence  in  the

instant  case  and  without  finding  any  incriminating   material

against  the   accused he has  submitted  charge-sheet. He has

not read  over   the  statements of the  witnesses recorded  U/s.

161   Cr.P.C   to  all  the   said   witnesses.  He   denies   the

suggestion  that without properly conducting  the   investigation

he has  submitted  charge-sheet hurriedly.

31.  P.W.11, Sri   Navneet  Kashyap  has  deposed  that on

26.06.18  he  was  working  as  Judicial  Magistrate, 1st  Class,

Tinsukia. On  that  day, he recorded  the  statement  of   Smt.

Geeta Mahali, aged  20 years U/s. 164 Cr.P.C  as produced  by

the Doomdooma police in connection  with  Doomdooma  P.S

case  160/18.  Ext. 10 is  the  statement of   Smt.  Geeta Mahali

recorded U/s. 164 Cr.P.C. Ext. 10(1) is his signature. Ext. 10(2) is

the  signature of  his Computer  Typist,  Sri  Pranab Das  who

took  the  thumb  impression  of  the  deponent. 

32.  On   the   same  day, he  also   recorded  the  statement

of   Smt. Dhormi  Mahali,  aged  18 years U/s. 164 Cr.P.C  as

produced   by   the  Doomdooma  police  in  connection   with

Doomdooma  P.S  case  160/18. Ext. 11  is  the  said  statement.
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Ext. 11(1) is his signature. Ext. 11(2) is  the  signature of  his

Computer   Typist,   Sri   Pranab Das   who  took   the   thumb

impression  of   the  deponent.  On  the  same  day,  he also

recorded  the  statement  of   Sri  Bikash  Mahali,  aged  12 years

U/s.  164 Cr.P.C   as  produced  by   the  Doomdooma police  in

connection  with  Doomdooma  P.S  case  160/18. Ext. 3  is  the

said  statement. Ext. 3(2) is  his signature. 

33. In Cross-examination the PW. 11 has  stated that he has

recorded   the   statements   of   the   three   witnesses   as

forwarded  by  the Ld. C.J.M, Tinsukia  upon  police  requisition

dated  26.06.18. In  the police  requisition  paper  vide  Ext. A,

there  is   no   mention   of   time as   to   when  the    police

forwarded  the  witnesses  before  the  court  for  recording  their

statements. In  Ext. 10, 11 & 3 he has  not  mentioned  the  time

of recording  the  statements. He has not  mentioned  what  the

time  he had  required  to  record  the  statements.  He has

recorded  the  statements  in  his  chamber  but  he has  not

mentioned  this  in  Ext. 10, 11 & 3. In his  chamber  there is  no

Oath display  board  is  available. The  contents of  oath is  not

mentioned in  Ext. 10, 11 & 3. He recorded  the  statements  in

Assamese  language  as  stated  by  the  witnesses. He has  not

mentioned in  which language  the  witnesses  had  spoken and

in  which  language  he  had written. He  cannot  say  whether he

had  provided  time  for  relaxation  to  the  witnesses and it  is

also  not  mentioned  in   Ext. 10, 11 & 3. He has  not  asked any

question  to   the   witnesses  whether   they   are  under   the

influence of  any  police personnel,  complainant  side  or  any

other  person  related  to  this  case. He has  not  mentioned in

Ext. 10, 11 & 3  that the  witnesses  had deposed  voluntarily.

He has not written in  the  statements  that  he  had  authorized

Sri Pranab  Das, his  Computer Typist  to take  the  signature and

thumb  impressions  of  the  witnesses. He has  not  attested  the

signatures  of  witnesses  after  recording  their  statements. He



16

has  not   made  any   memorandum   at   the  foot   of   the

statements. He has  not  mentioned  in  Ext. 10, 11 & 3 that  the

statements  were  recorded  correctly  as  per  the  versions  of

the  witnesses. Vide  Ext. 3,  one  Sri  Bikash   Mahali,  aged

about   12 years  produced  before  him  for   recording  his

statement  and  his  age  was  judicially noticed  by  him.  But

before   recording  his   statement  he  has   not   asked  any

documentary  proof  regarding  his  age. He  has  denied  the

suggestion  that he has  not  recorded  the  statements  of  the

witnesses  in  accordance  with  law.

34. With regard  to  the point  for  determination  ld. defence

counsel has  submitted (i) that the PW.2, the  father  of  the

victim  girl, PW.8,  the  brother  of  the  victim  girl and  PW.9,

Smt. Chandmoni  Mahali  have  not  deposed   anything  against

the  accused  person. On  the  contrary,  in  course  of  cross-

examination,  PW.2, PW.8  &  PW.9 has  stated  that as  the

AASA  Student  Organization  had   forced  them  to depose

against  the  accused  person, they  had  lodged the FIR against

the accused and had deposed before the court accordingly. The

PW.2, PW.8  and  PW.9  have  deposed  that  the  deceased

victim  girl  had  love  affairs  with  one Manoj of Philobari  who

was   used  to   come  to  their   home  frequently. Hence, it  cast

a  doubt about  the   allegation tendered  against  the  accused

person  in  the  FIR. (ii)  that  the  PW.2(M.O)  has stated  that

the deceased victim  girl    was pregnant   of    about   24-26

weeks. But  the Prosecution  has  failed  to  determine  who  is

the father   of  the  dead  fetus  of  the   deceased   victim  girl.

In  view  of  this ,  it  case  a  doubt  the   victim  girl  was

pregnant  from  the  side  of  the  alleged   accused  person.(iii)

that the cause  of  the  death  of  the  deceased  victim  is due

to asphyxia  from  throttling  or  strangulation  which  was  ante

mortem and poisoning of  organo phosphorus  like compound.

But  in  course  of  cross-examination, PW.3,  M.O  has  stated
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that  if   any  epilepsy  patient  fall   in  drain  then  he  will

expire  due  to  asphyxia  and  neurological  damage.  From

this  observation  of  the  M.O  it  can  be  presumed  that  the

death  of  the  deceased  might  have  caused  by  falling  during

the  time  of  epilepsy  attack.(iv) that it  is  evident  from  the

FIR  that  the  victim  was  missing  since  19.06.18. But  the   FIR

was  lodged  on  22.06.18. As  the  FIR  was  lodged in  delay,

and  as the  prosecution  has  failed  to  properly  explain  the

reason  of  delay  and   the  complainant  has  stated  that  due

to  the  force  from  the  AASA  Organization, the  FIR  was

lodged, it cast a doubt about the authenticity of the  prosecution

story. (v) that  there is  no circumstantial  evidence  to  connect

the  accused  with  the  alleged  offence. Hence,  it  cast  a

doubt  that  the  accused  had  committed  the  offence. (vi) that

the I.O  of  the  case  has  not  properly  investigated  the  case.

The  I.O  did  not  recorded  the  statement  of  material  witness,

Bishnu  Mahali. The  inquest  was  not  conducted  by  the  I.O

properly  as  he  did  not  call  the  Medical  Practitioner  to  the

place  of  occurrence.  The  I.O  did  not  seize  the  wearing

apparel  of  the  victim. 

35. In  reply  Ld.  Addl.  P.P  has   denied   the   points  of  the

defence  side and submits that the prosecution has succeeded to

prove the case beyond reasonable doubt.

36. Upon hearing  both  sides, I  have  gone  through  the

material  evidence  on  record. In  the  instant  case  PW.2, PW.8

& PW.9  are  the  father,  brother  and  mother  of  the   deceased

victim,   respectively.  PW.2   during  his   deposition  has  not

deposed  anything   against   the   accused  person.  He   has

deposed  that  his  daughter  was  found  dead  and  the  Ejahar

was  written  by  AASA  Student'  Organization. In  course  of  his

cross-examination  he  has  stated  that  he  does  not  know  the

contents  of  the  FIR  and  on  the  basis  of  the  suspicion,  the

AASA  members  had  written  the  FIR  against  the  accused. He
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also  states  that  one  boy  namely  Manoj  who  was  a  resident

of Philobari,  Tinsukia  used  to  come  to  his  house to  meet  his

deceased daughter. His  daughter  had  love  affairs  with  the

said  boy.  He  had  also  stated  that on  the  day  of  the

incident  he  did  not  lodge  any  FIR  regarding  the  incident

but after  the pressure  from AASA  members  he  had  lodged

the  FIR. His   daughter  was  missing  from  2-3  days  and  they

believed  that  his  daughter  had  voluntarily  eloped  with  her

beloved,  Manoj  of  Philobari.  It  is  also  stated  that   his

daughter  never  informed  him  about  her  pregnancy. He did

not  find  anything  against  the  accused  with  the  alleged

incident. He  also  states  his  deceased  daughter  was  suffering

from  epilepsy and  on  earlier  occasion  when  she  suffered

from  epilepsy  attack  she  was  saved  by  some  other  person

of  the  locality. PW.8, who  is  the  brother  of  the deceased  girl

has deposed  that   on  the  date  of  the  incident  while   he

was  studying  in  his  home  at  around  5 AM,  his  elder  sister

Anami  Mahali  went  out. On  that  day,  while  he  came  back

from  school,  his  father  informed  him  that  Anami  Mahali

was  found  dead  in  the  pool  of  garden. He  went  and  saw

the  dead  body  of  his  sister. But  in  course  of  his  cross-

examination, he  states  that  his  statement  was  not  recorded

by  I.O. After  the  death  of his  elder  sister, the  member  of

the  AASA  Students'  Organization  went  to  their  home. He

states  that   one   boy  of  Manoj  of  Philobari,  Doomdooma

always  visited  his   house  and   he  had  love  affairs  with  his

elder  sister.  He  also  states  that  his  elder   sister   was

suffering  from    epilepsy  and  due  to  epilepsy his  elder  sister

earlier  sustained  injuries  on  her   body  in  the  tea  garden. As

tutored  by  the  AASA  Students' Organization  he  had  deposed

in Ext. 3. PW.9,  the  mother  of the deceased  victim  girl  has

not  deposed  anything  against  the  accused  person. Instead

she  has  deposed  that  her  daughter  was  suffering  from

epilepsy.  On  the  day  of   occurrence  she   went  out  of  the
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house   and   on   Wednesday   she   was   found   dead    in

Rahmatala   bagan   in   a   nulla.  But   during   her   cross-

examination  she  has  stated  that after  recovery  of  dead

body  of  her  daughter,  the  members  of  AASA  Organization

visited  her  house  and   as  tutored   by  them,  they  had

lodged  FIR  in  the   police  station. She  has   also  stated  that

one  boy  named, Manoj  of  Philobari   alway  visited   their

house  and  he  love  affairs   with  their  daughter. As  the  AASA

members  has  pressurized  them  they  had   lodged  the  FIR.

Her   daughter  also  earlier had  sustained  injury  on  her  body

due  to  epilepsy. The  accused  never  visited  her  house  and

she  also  never  saw  him  meeting  her  daughter. 

37. From  the  above  statements  of  the  family  members  of

the  deceased  victim  it  cast  a  doubt   about   the  allegation

levelled   against  the   accused  person  in  the  FIR. Although

the PW.5  has  deposed  that the  deceased  victim  girl  had  told

her  that   accused Nuruj  Gogoi  will  take  her  away  but her

statement  is  not  corroborated  by  the PW.2, PW.8  & PW.9 nor

any circumstantial evidence.  As  the  parents  and  brother  of

the   deceased   victim   had   deposed   that   they   were

pressurized  by  the  AASA  members  to  lodge  the  FIR  and  to

depose  against  the  accused person,  it  cast  a  doubt  about

the  prosecution  story.

38. The prosecution could  not  prove   any  circumstantial

evidence  against  the accused  Nuruj  Gogoi.  There   is  not  an

iota  of  evidence  that  the  victim  girl  was  pregnant  from  the

side  of  the  accused Nuruj  Gogoi. PW.2, PW.8  &  PW.9 have

stated  that  the  deceased  victim  girl   had a love  affairs  with

one  Manoj  of  Philobari. Apart from this although the medical

evidence has proved that the deceased victim girl was pregnant

at the time of her death yet the prosecution could not prove that

the accused had any connection with the female   dead  fetus

24 to  26  week  size of the deceased victim girl. The I/O ( PW
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10) has stated that  Doctor has  not  preserved   the  foetus of

the  dead  body. As the female   dead  fetus was not preserved

by the Doctor it could not be determined who was the father of

the dead fetus. 

39. Apart  from this  the visceras which were preserved  for

chemical  analysis at  FSL   Guwahati  for  confirmation yet the

prosecution has failed to sent the visceras for chemical analysis

at  FSL  Guwahati. The  I/O  (PW  10)  has  stated  in  his  cross-

examination that he has not  forwarded  the  preserved  visceras

for   chemical   analysis.  In  view  of  the  above  facts  and

circumstances it also could not be ascertained that the deceased

victim girl had died due to poisoning. Hence in view of the above

facts  and circumstances it  is  proved that the prosecution has

failed to link the accused with the alleged offence. Hence it  cast

a  doubt  that  the  deceased  victim  became  pregnant  by  the

accused  Nuruj  Gogoi or poisoned her beyond reasonable doubt.

40. From  the  material  evidence  on  record,  it  is  crystal

clear  that the  alleged  incident  had  occurred  on  19.06.18

but  the  FIR   was  lodged  on  22.06.18.  which  indicates  that

the  FIR  was  lodged  about 3  days  in  delay. But from  the

complainant's  testimony,  it  reveals  that  under  the  pressure

of  the  members  of  AASA  he  had   lodged  the  FIR. The

complainant  has  stated  that initially they  thought  that  the

deceased  victim  had  eloped  with  her  lover   Manoj,  hence,

did  not  file  the  FIR. In  view  of  this statement I  do  not  see

any doubt  in  lodging  the  FIR initially. But after   getting  the

dead  body  of  the  deceased  victim  girl the complainant had

lodged the FIR. The  dead  body of the deceased victim girl was

found  on 20.06.18 and the FIR  was  lodged  on  22.06.18. Here

it reveals that the FIR was lodged after two days of the recovery

of  the  dead  body  of  the  deceased  victim  girl.  As  the
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complainant  PW.2  himself  has   stated  due  to  pressure  from

the  AASA members  organization  he  lodged  the  FIR  it  cast  a

doubt  about  the authenticity of the Prosecution story  as  well

as   the  FIR.  From the evidence of the complainant and the

relatives of the deceased victim girl it is apparent  that  the  FIR

was  concocted  and  embellished. 

41. Ld.  Defence  counsel  has  pointed  out  that the  I.O  has

not  properly  investigated  the  case.  The  CDR Ext. 8  is  not

certified  by  any  authority  to  be  true. Hence, the  CDR  Ext. 8

has no evidentiary value at all in the eye of law. Hence it cannot

be   taken   into   account.  It   is   further  pointed   out   that

although  the  I.O  has  deposed  that  the  mobile  phone  no.

7896488431 was   belonged  to   deceased  victim  but   the

phone  no.  was  belonged  to  other person and there is no proof

that the deceased victim was using the said phone no. From  the

CDR  it  cannot  be  determined   that the  victim  girl  had any

relationship with the accused nor could prove that the accused

had rung the deceased victim and called her to meet him on the

day of the incident. There  is  not  an iota  of  evidence  about

that  the  accused  and  the  deceased  victim  were   last   seen

together. It  is  also  pointed  out  that  the  last phone  call  was

received  by  the  alleged  mobile  no. 7896488431  was  mobile

no. 7578826229   but  police has  not  investigate  about  that

number nor recorded the statement of the owner of that phone

number nor seized it for verification. Hence it cast a doubt about

the  reliability  and  the  authenticity  of  the  investigation.  Ld.

Defence  counsel  has  pointed  out  that  there   is   no

circumstantial   evidence   which   can   be   connected   the

accused  with  the   alleged death  of deceased  victim.

42. In reply Ld. Addl.P.P has submitted that the phone no. of 
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the accused has created doubt about the relationship between

the accused and deceased victim girl. The CDR has proved the

fact. The last call of the accused has proved that the deceased

victim was called the deceased victim girl  on the day of  the

incident.

43. Upon  hearing  both  sides,  I have   gone  through  the

material  evidence  on  record  and  found  that  the  last  two

number  from  which  calls were  coming  to  the  alleged  mobile

number  of  the  deceased  are 7085164504 and  7578826229.

But amongst those number, the last number was 7578826229.

But  that  does  not  show   any  connection  of the accused with

the  alleged death of the deceased victim girl. The PW 11 (I/O)

has stated in his cross-examination that he has  not  seized the

mobile  phones of  the   accused  as  well  as  deceased/victim.

In  his case  diary there  is  no  mention of  the  mobile  phone

no. of  the  accused. He has  collected  the CDR of mobile  phone

no. 7896488431  and  the  SIM card  of  said  number  standing

in the  name  of Sri Durga  Mahali  and  Sri  Durga  Mahali is  the

father   of   the   deceased/victim.  During  the  course  of

investigation Sri Durga  Mahali   never  stated  before him that

his  mobile  phone   being  no.  7896488431   used   by   the

deceased/victim. 

44.  As  the  I/O  (PW 11)  has  not  seized  the  phones  of  the

accused and   number 7578826229 it  cast  a  doubt  about  the

authenticity  of  the  ownership  of  the  alleged  two  last  phone

numbers.  The  prosecution  could  not  prove  by  any  authentic

material evidence that the mobile no.  7085164504 is belonged

to the accused person. The prosecution could not prove that on

the  day  of  the  elopement  the  alleged  phone  was  with  the

deceased victim girl. The father of the deceased victim girl has

also not deposed anything in this regard. Apart from this there is

not  an  iota  of  evidence  that  the  accused  and  the  deceased

victim girl  were last seen together.  The prosecution could not
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connect the accused with the alleged offence. Hence considering

all facts and circumstances and taking note of the evidence of

the PW 11 (I/O) it  cast  a doubt  about  the allegation and the

prosecution story.

45.  The  prosecution  has  miserably  failed  to  connect  the

chain  of  circumstances  beyond  reasonable  doubt. In  this

regard  I  would   like  to  cite  the   case  of   Sharad Birdhi

chand Sarada-vs-State of Maharashtra, AIR 1984 SC 1622

wherein it is observed by the Hon'ble Apex court that some basic

principles  which should  be followed at  the time of  relying on

circumstantial evidence in criminal case, viz.

A. The circumstances from which the conclusion of guilt is

to be drawn should be fully established.

B. The facts so established should be consistent only with

the hypothesis of the guilt of the accused, that is to say

they should not be explainable on any other hypothesis

except that the accused is guilty.

C.  The  circumstances  should  be  of  a  conclusive  nature

and tendency.

D. They should exclude every possible hypothesis except

the one to be proved.

E. There must be a chain of evidence so complete as not

to  leave  any  reasonable  ground  for  the  conclusion

consistent with the innocence of the accused and must

show that in all human probability the act must have been

done by the accused.

46. In  the  Sibu   Das   @   Bapa Vs.  State   of  Tripura

(2013(1) GLT 682) Hon’ble Court has observed in para 15 as

follows that -  “The  Supreme Court  in  the  case  of Dasari Siva

Prasad   Reddy   Vs.   Public  Prosecutor,   High   Court   of  A.P

reported in  (2004) 11 SCC 282  has  observed  in  a  case  of

circumstantial  evidence  that  a  strong suspicion,  no  doubt

exists  against  the  appellant but  such  suspicion cannot  be
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the  basis  of  conviction,  going  by  the  standard  of  proof

required  in  a  criminal  case”.

47.  In the Sikandar Ali vs. state of Assam {2010 (3) GLJ

679} Hon’ble Gauhati High Court has observed that Mere

suspicion or suspicious circumstances cannot ease prosecution

of its main duty of proving its case against an accused person

beyond reasonable doubt.

 
48.  The Supreme Court has cautioned about the danger that

conjecture and suspicion  may take the place of  legal  proof  in

cases depending largely on circumstantial evidence. In Jaharlal

Das vs. State of Orissa AIR 1991 SC 1388 Hon’ble Supreme

Court  observed  that  in  cases  depending  largely  upon

circumstantial evidence there is always a danger that conjecture

or suspicion may take the place of legal proof, the court must

satisfy  itself  that  the  various  circumstances  in  the  chain  of

events  should  be  established  clearly  and  that  the  completed

chain must be such, as to rule out a reasonable likelihood of the

innocence of the accused. When the main link goes the chain of

circumstances gets snapped and the other circumstances cannot

in  any  manner  establish  the  guilt  of  the  accused  beyond  all

reasonable  doubts.  It  is  at  this  juncture  the  court  has  to  be

watchful and avoid the danger of allowing the suspicion to take

the  place  of  legal  proof  for  sometimes  unconsciously  it  may

happen to be a short step between moral  certainty and legal

proof. At times it can be a case of ‘may be true’. But there is

long mental distance between ‘may be true’ and ‘must be true’

and the same divides conjecture from sure conclusions’.

49.  Here in  the instant  case the prosecution has  failed to

establish the fact which is consistent with the hypothesis of the

guilt of the accused. The chain of evidence in the instant case is

not complete. The circumstances against the accused is not fully

established. The  circumstances  against  the  accused  is  not
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conclusive nature and tendency. Hence it cast a doubt about the

authenticity of the prosecution story.

50.  Under  the  above  facts  and  circumstances and  taking

note  of the  evidence  on record I am of considered  opinion

that  Prosecution has failed  to  prove  the  case  against  the

accused U/s. 302 IPC beyond  all reasonable  doubts. Hence, the

accused  Sri   Nuraj  Gogoi  @  Hunkan   is  acquitted and set at

liberty.

51.  As   per  S.  357  A  Cr.P.C;  the  DLSA Tinsukia  is  hereby

recommended to pay the compensation to the next kith and kin

of the deceased  as  per  law.  Send  a  copy of the Judgment to

the  DLSA  Tinsukia  for  necessary  action  with  regard  to  the

payment of compensation.

52.  The bail  bond  of  the  accused  is  extended U/s. 437(A)

of  the  Cr.P.C.

53.  Send a copy of the judgment to the Deputy Commissioner

Tinsukia.

54.  Given under my hand and seal of this court on this the

29th  day of July, 2019.

                                

                               

 Dictated & corrected    by me:       

     (Md. Abdul Hakim)                                 (Md. Abdul Hakim)
Addl. Sessions Judge-2(FTC),                 Addl. Sessions Judge-2(FTC),      

Tinsukia.                                                   Tinsukia.

 

Transcribed by 

P.D Phukan, (Steno).
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A N N  E X  U  R E

PROSECUTION WITNESSES:

PW.1, Md.  Azijul  Ahmed,

PW.2, Sri Durga  Mahali,

PW.3, Dr.  Prasanta  Borgohain,

PW.4  Smt.  Gita  Mahali,

P.W.5, Smt. Dharmi  Mahali,

P.W.6, Sri  Jibon  Paharia,

P.W.7, Sri Manohari  Kalita,

P.W.8, Sri Bikash  Mahali,

P.W.9, Smt. Chandmoni  Mahali, 

P.W.10, Sri Someswar  Borah

P.W.11, Sri Navneet Kashyap.

PROSECUTION DOCUMENTS :
                

             Ext. 1  is  the Inquest  Report,   

               Ext. 2 is the  P.M  Report,          

               Ext. 3 is the  statement  of Sri  Bikash  Mahali,

               Ext. 4 is the  Extract  copy  of  Talap  O.P  G.D.E No.387   

   dated  20.06.2018,

               Ext. 5 is the  Sketch map,     

               Ext. 6 is  the  Ejahar,

               Ext. 7 is the  Extract  copy  of  Talap  O.P  G.D.E No. 427  

   dated  22/06/2018. 

         Ext. 8  is  the CDR. 

         Ext. 8(1), 8(2), 8(3),  8(4), 8(5),  8(6), 8(7), 8(8), 8(9), 8(10),    

   8(11) is  the  CDR.

    Ext. 9 is the charge-sheet,

   Ext. 10 is the  statement  of Smt.  Geeta  Mahali,

    Ext. 11 is the  statement  of Smt. Dharmi  Mahali,

          Ext. A is the Police  Requisition  paper.      

   

                                                             (Md. Abdul Hakim)
                                                           Addl. Sessions Judge-2(FTC),
                                                                          Tinsukia 


