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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC-1): MARGHERITA 

 

 Present: Smti S.G. Bora 
   Addl. Sessions Judge (FTC)-1 

   Margherita 
 

Criminal Appeal No.04(3)2018 

 

 Sri Janki Sah 

 S/o Late Deep Sah 

 R/o Margherita Bazar 

 P.O. & P.S.  Margherita 

 Dist. Tinsukia, Assam     ............................. Appellant 

 

    -Vs- 

 
 Smti Meera Devi 

W/O Sri Manoj Sah 

R/o Margherita Lower Market 

   P.O. & P.S. Margherita 

Dist. Tinsukia, Assam 

.............. Respondent 

 

 Appearance: 

Advocate for Appellant : Sri T.S Mukharjee, LL.B. 

 Advocate for the Respondent :  Sri S. Mazumder, LL.B. 

 

Date of Argument: 16-07-2019 

Date of Judgment: 31-07-2019 
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JUDGMENT 

 

1. This is a Criminal appeal U/S 29 of the Protection of Woman from 

Domestic Violence Act, 2005 filed by Sri Janki Sah against the order 

passed by the Ld. JMFC, Margherita in D.V Case No. 08 of 2017 on 

23.8.2018 pertaining to order dated 19.7.2018 passed in D.V. Case No.07 

of 2018.                                                                                                                                   

CASE OF PETITIONER 

 2. The case of the appellant is that the respondent of this appeal, 

Smti Meera Devi, who is the daughter of the petitioner of this appeal Sri 

Janki Sah filed an application u/s 12 of the PWDV Act, 2005 praying for 

providing relief to the petitioner u/s 18, 19, 20, 22 and 23 of the PWDV 

Act, 2005. The respondent No.1 is the father of the petitioner, respondent 

No.2 is the sister-in-law of the petitioner and the respondent No.3 is the 

brother of the petitioner in D.V. Case No.07 of 2018. All of them are 

residing in the same house situated at Margherita Lower Market. The land 

and building where they are residing, was the property of her grandfather 

and during the life time of her grandfather, he orally gifted two rooms of 

the said house to the petitioner and the petitioner is in physical possession 

since her childhood. But during last two years, the respondents are trying 

to evict the petitioner and her family due to which they are mentally and 

physically assaulting the petitioner. The respondent No.1, ie, her father 

solemnized her marriage with a poor boy with no source of income and 

assured that she will reside along with her husband in his house. The 

husband of the petitioner is a ‟Hawker‟ and sales „Puska‟ at Margherita 

Bazar. It is not possible for her to reside anywhere and she has also right 

over the landed property because it was bequeathed to her by her 

grandfather. During last 5 days all the respondents locked the doors of 
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the bathroom and latrine and locked the tube well and assaulted 

physically and mentally using the filthy language against the petitioner 

and her family. They also cut the electric connection to the petitioner‟s 

rooms. The petitioner has one son and one daughter and they are facing 

lots of problems in their studies and daily life activities. The petitioner and 

her family are compelled to go to their neighbour‟s house for water and 

attending nature‟s call. Hence, she prayed for an interim ex parte order to 

unlock the bathroom, latrine, doors and tube-well lock and to restore the 

electricity connection.  

3. After receiving the petition, a case was registered vide D.V. Case 

No.07 of 2018 by the learned S.D.J.M., Margherita. But on 16.7.2018, the 

learned J.M.F.C., Margherita rejected to pass any ex parte interim relief to 

the petitioner. On 19.7.2018, the petitioner filed a review petition u/s 

23(2) of the PWDV Act for ex parte ad-interim order. On that day, the 

learned J.M.F.C., Margherita passed an ex parte ad-interim order without 

notice to the respondents, as the same is not barred under the PWDV Act 

and directed the respondents to provide facility of the bath room, latrine, 

tube well and electricity connection to the aggrieved person and her 

family members till disposal of the PWDV Act Case no.07 of 2018. 

4. After receiving the notice for the said DV case, the respondent No.1 

Janki Sah and other two respondents, namely Smti Babita Devi and Sri 

Om Prakash Sah appeared and filed a petition No.1964 dated 14.8.2018 

praying for vacating the ex parte ad-interim order dated 19.7.2018. After 

hearing the learned counsel for both the parties, the learned J.M.F.C., 

Margherita on 23.8.2018 passed order on the said petition No.1964 dated 

14.8.2018 discussing in details of the provision of the PWDV Act including 

Sec.2/12/23(2) of the PWDV Act and decided that the act of the 

respondent No.1 comes within the purview of the domestic violence, as 

specified u/s 3 of the Act, as the petitioner is an aggrieved person. Hence, 
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the petition is maintainable. The learned J.M.F.C., Margherita finding no 

merit in the petition No.1964 dated 4.8.2018 filed by the respondent No.1 

rejected the same. 

5.  Against the said rejection order dated 23.8.2018 vide which 

the order dated 19.7.2018 passed by the learned J.M.F.C., Margherita was 

not vacated by the learned court below, this appeal is filed by the 

respondent No.1 of PWDV Case no.07 of 2018, as appellant.  

GROUNDS OF APPEAL  

 i). The orders passed by the learned lower court are 

contrary to the provisions of law and principles of natural justice, as the 

learned lower court failed to consider the definition u/s 3 of the PWDV 

Act.  

 ii). The learned lower court ought to have vacated the order 

dated 19.7.2018 inasmuch as order dated 19.7.2018 was passed without 

report of the Protection Officer or the service provider as provided in 

proviso to Sec. 12 of the Act and the respondents failed to establish that 

she shares the common house with the respondents.  

        iii). The learned lower court has failed to consider that the 

appellant is 80 years old and he can not be directed to provide electricity 

connection and pay electricity charges of the electricity consumed by the 

respondent/aggrieved woman.  

POINT FOR DETERMINATION 

6. Whether the learned lower Court below committed any illegality 

and error in passing the order dated 23.8.2018 in DV Case No. 7 of 2018? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF:  
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7. Heard the learned counsel for the parties and perused the record 

carefully. 

8. The learned lower court passed the order dated 19.8.2018 by 

exercising the power u/s 23(2) of PWDV Act and granted an ex parte 

order directing the respondents to provide the facilities of bath room, 

latrine, tube-well and electricity connection to the aggrieved party for the 

use of family members of the aggrieved person till disposal of the 

application u/s 12 of PWDV Act. Against the said order, the respondent 

No.1, ie, the appellant of this case filed a petition vide No.1964 dated 

14.8.2018 before the learned lower court praying for vacating the order 

dated 19.7.2018. After hearing both the parties, the learned J.M.F.C., 

Margherita gave a reasonable order and rejected the petition No.1964 

dated 14.8.2018. Against this, the respondent No.1/appellant filed this 

appeal. 

9. The appellant stated that the respondent No.1 is of 80 years and 

an infirm person and the two rooms occupied by the petitioner and her 

husband are the only source of income of the respondent No.1. The two 

rooms are self acquired property of the respondent No.1 and the 

petitioners were allowed to reside in these two rooms only as a tenant. 

The petitioner is not entitled to any relief under PWDV Act, 2015, as the 

dispute is of a civil nature. Hence, the order dated 19.7.2018 may be 

vacated by setting aside the order. But in the PWDV Act, nowhere it is 

mentioned that no order under the act can be passed against any old 

man. 

10. I find that the reason shown by the respondent No.1/appellant is 

that this case is not maintainable, as the case is of civil nature and the 

two rooms are self-acquired property of the respondent No.1/appellant  

and the petitioner/respondent was allowed to reside as tenant in the said 
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two rooms. It is admitted that the petitioner/respondent and her family 

were allowed by the appellant to reside in the disputed rooms. The 

learned lower court correctly held that u/s 23(2) of the PWDV Act, there is 

no impediment to pass an ex parte order, granting relief to the aggrieved 

person, even on the basis of an affidavit filed by the aggrieved person 

without issuing notice to the respondents. The only criteria for passing 

such ex parte order is that there must be a case of exigency and it should 

be prima-facie disclose that the commission of a domestic violence or that 

there is likelihood  that the respondent may commit an act of domestic 

violence. 

11. In this case, the petitioner on affidavit stated in her petition u/s 12 

of PWDV Act that before five days of filing the said petition, the 

respondents locked the door of bath-room, latrine and the tube-well, due 

to which the petitioner and her family members are using water of their 

neighbours and also using the neighbour‟s latrine and bath-room for 

attending nature‟s call.  The petitioner also stated that she has one son 

and one daughter, both of them are school-going and they are facing 

immense hardships in their daily life. 

12. Section 23 of PWDV Act, 2005 provides – “Power to grant interim 

and ex parte orders. – (1) In any proceeding before him under this Act, 

the Magistrate may pass such interim order as he deems just and proper. 

(2) ……………………………………………………………………………………………….. .”  

13. For the second point, on maintainability, the learned lower court 

used the relevancy of the „Economic Abuse‟ as given in Explanation I 

appended to  in Sec. 3 sub-clause (iv)(c ) of PWDV Act. The learned lower 

court discussed the question as to whether refusal by the respondent No.1 

to continue staying in the two rooms can be said to be commission of 

economic abuse or not. To this point, the learned lower court held that 
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according to the provision of Sec. 2 prohibition or restriction to continued 

access to resources or facilities, which the aggrieved person is entitled to 

use or enjoy by virtue of the domestic relationship including access to the 

shared household also amounts to economic abuse, and for applicability of 

this part of provision, the requirement of the aggrieved person must be 

out of necessity. The learned lower court held that the two rooms where 

the aggrieved woman along with her family members were staying since 

last 40 years can be termed as requirement out of necessity, and as such, 

the acts of the respondent no.1 comes under the purview of domestic 

violence.  

14. I find that as per Sec. 3 of PWDV Act, 2005 any act, omission or 

commission or conduct of the respondent can constitute domestic violence 

in case it harms or injures or endangers the health, safety, life, limb or 

well-being, whether mental or physical  including physical abuse, sexual 

abuse, verbal and emotional abuse and economic abuse or otherwise 

injures or causes harm whether physical or mental to the aggrieved 

person. 

15. In the DV Case No.07 of 2018 from the written objection submitted 

by the respondent, it is seen that the petitioners were allowed to reside in 

the disputed two rooms as tenant. In the Domestic Incident Report, it is 

stated that the respondents are trying to oust her from the house where 

she lived for last 40 years. The respondent locked the doors of the bath 

room, latrine and tube-well which the aggrieved woman usually uses. This 

shows that the aggrieved woman was living in a shared household as per 

the meaning u/s 2(s) of PWDV Act, which defines a  “shared household” 

meaning a household where the person aggrieved lives or at any stage 

has lived in a domestic relationship either singly or along with the 

respondent and includes such a household whether owned or tenanted 

either jointly by the aggrieved person and the respondent, or owned or 
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tenanted by either of them in respect of which either the aggrieved 

person or the respondent  or both jointly or singly have any right, title, 

interest or equity and includes such a household which may belong to the 

joint family of which the respondent is a member , irrespective of whether 

the respondent or the aggrieved person has any right, title or interest in 

the shared household;  

16. The Explanation II of Sec. 3 of PWDV Act states, as – “For the 

purpose of determining whether any act , omission, commission or 

conduct of the respondent constitutes „domestic violence‟ under this 

section, the overall facts and circumstances of the case shall be taken into 

consideration.  

17. The meaning of „economic abuse‟ as explained in Sec. 3. 

Explanation I(iv)(b)(c) of PWDV Act reveals as –  

(a) 

……………………………………………………………………………………………………….  

(b) disposal of household effects, any alienation of assets whether 

movable or immovable valuables, shares, securities, bonds and the like o 

other property in which the aggrieved person has an intrest or is entitled 

to use by virtue of the domestic relationship or which may be reasonably 

required by the aggrieved person or her children or her stridhan or any 

other property jointly or separately held by the aggrieved person;  

(c ) prohibition or restriction  to continued access to resources or 

facilities, which the aggrieved person is entitled to use or enjoy by virtue 

of the domestic relationship including access to the shared household.”              

18. Considering all the above discussions and facts and circumstances 

and the Explanations of the meaning of „shared household‟, „economic 

abuse‟ and  „domestic violence‟, I find that the respondent of this appeal 



9 
 

can be said to be in „domestic relationship‟ with the appellant. She has 

been prima-facie prohibited and restricted to continue access to the 

facilities which she is entitled to use and enjoy. The PWDV Act case is 

maintainable in the given relationship and circumstances. Hence,  the 

learned lower court has correctly passed the orders dated 19.7.2018 and 

23.8.2019. Thus, I hereby hold that that the impugned orders dated 

23.8.2019 passed by the learned J.M.F.C., Margherita in DV Case No.07 of 

2018 does not suffer from any infirmity. 

 

O  R  D  E  R 

19. Being so, the appeal is dismissed on contest.  

20. Send back the LCR immediately with copy of this judgment. 

21. Given under my hand and seal of this Court on the 31st   day of 

July, 2019. 

Dictated and corrected by me. 

 

                      ( S. Gogoi Bora )                                     ( S. Gogoi Bora )  
  Addl.Sessions Judge,                                             Addl. Sessions Judge, 
       Margherita.                                         Margherita.   


