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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (TTC-I): MARGHERITA

Present: Smti S.G. Bora
Addl. Sessions Judge (FfC),
Margherita

Criminal Aooeal No.03(3)2017

Sri Badal Chetry

S/o Late Dip Bahadur Chetry

R/o No.2, Bishagaon

P.S. Lekhapani,

Dist. Tinsukia, Assam Appellant

-Vs-

1. The State of Assam,

Represented by Addl. Public Prosecutor, Margherita

2. Smti. Lalita Garh

WO Late Karinath Garh

. Sri Mohan Kumar Garh

S/O Late Karinath Garh

R/O Amitgaon

P.O Lekhapani, Tinsukia

Appearance:

Respondents

Advocate for APPellant : Sri P.P.

Advocate for the ResPondent :

Hazarika

Sri R. Dutta, Addl P.P.

Date of Argument: 26-06-2019

Date of Judgment: 12-07-2019
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JUDGMENT

1. This is a Criminal appeal UIS 374(3Xa)/38U391 of the Cr.P.C. filed

by Sri Badal Chetry, the accused/appellant against the judgment dated

28.8.2017 passed by the Ld. SDJM (M), Margherita in GR case no.

5341 20t2 convicting him.

CASE OF PROSECUTION:-

2. The case of the accused/appellant is that on 29.8.20L2, the

informant Smti. Lalita Garh lodged one ejahar before the Officer-in-charge

of the Lekhapani Police Station stating inter alia that on the same day i.e

29.8.20t2 at about 7:30 AM, while, one Sri Madan Kumar Garh was

ploughing the land belonging to Mahila Samity with his tractor, the

accused Badal Chetry assaulted Madan Garh with a dao and he sustained

grievous cut injuries.

3. After receiving the ejahar, a case was registered as Lekhapani P.S

case No. 7311.2 u/s 326 IPC, After investigation, I.O submitted

chargesheet, against the convict/accused Sri Badal Chetry u/s 326 IPC.

The Ld SDIM, lvlargherita took cognizance of the offence and issued

summon to the accused. On his appearance charge was framed. After

recording evidences and witnesses, Ld SDJM, Margherita finding the

accused guilty convicted him u/s 326 IPC and sentenced him to undergo

simple imprisonment for a period of two years and a fine of Rs 3000i-

(three thousand) only in default S.I of another two months.

GROUNDS OF APPEAL:-

4. Being highly aggrieved and dis-satisfied with the judgment dated

28.8.2017 passed by the Ld. SDJM, Margherita in GR Case no.534120t2,

the accused/appellant Badal Chetry preferred this appeal on the following

grounds:
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i). The orders passed by the learned lower court are

contrary to the provisions of law and the principle of naturaljustice'

ii). The learned coutt below has failed to consider the

evidence of p.W4 who stated that the accused assaulted the victim with a

knife not a dao.

iii). The Ld. court below failed to appreciate that the

proseution failed to examine the vital witnesses i.e. smti Munti Bhuyan,

Smti, Munni Garh and Smti. Sabitri Garh, The Prosecution also failed to

examine Smti. Muri Bhuyan, Tularam Chetry and Dibakar Chetry who were

present at the place of occurrence.

iv). The Ld lower court ought to have acquitted the accused

on benefit of doubt for many controversies in the evidences adduced by

POINT FOR DETERMINATION

5. Whether the learned lower Court below committed any illegality

and error in passing the judgment and order Dated 28.8.20L7 in GR Case

No. 534 of 20t2?

6, Heard the learned counsel for the pafties and perused the record

carefully.

7. I find that the prosecution examined as many as 9 P.Ws including

Medical Officer and the investigating Officer. The Medical Officer who

examined the victim after the incident, reported that the injury was fresh

and grievous in nature and caused by sharp weapon' The X-Ray repoft

the PWs.



shows that there is an amputation of the left thumb finger at the level of

base of proximal phalanx, The definition of grievous hurt as given u/s 320

IpC is fulfilled. Now the point for determination is whether the injuries

were caused by the accused or not and whether it was means of

dangerous weaPon or not?

B. The prosecution stated that the while the victim Madan Kumar Garh

was ploughing the field of Mahila Samity with his tractor, the accused

Badal Chetry came and assaulted him with a dao from his back side on his

head and hand. The P.w1 the informant smti Lalita Garh and the P.w3 Sri

Ganesh Bhuyan adduced hearsay evidence as they reached the place of

occurrence after the incident. All the remaining witnesses i.e, the P'W2,

P.W4, P.W6 and P.W7 are independent witnesses and are eyewitnesses to

the incident. All the above stated P.ws consistently stated the same facts.

, ' The time of the incident was about 7:30 AM and in the open paddy field.

i \. ..\ All the eye witnesses are independent and are chance witnesses as at the
\'' ''t \'' 

t$tr relevant time, everyone were busy in their paddy fietd and the incidentj\

, ..yi t'Jdo 
took place in the paddy field. All the eyewitnesses are consistent, reliable

*
.ll=No and trustwofthy, The M.O as P.W B stated that there were cut injuries in

-*$f. the teft zygomatic area, cut injury on the right parietal region and

_$ls- amputation of the left thumb finger. He stated that the injuries were

caused by sharp weapon. The eye witnesses also stated that the accused

assaulted the victim with a dao and the thumb of the victim was severed.

Thus ocular evidence and medical evidences are consistent and are

tallying with each other. The victim stated that he does not know the

reason for the attack upon him. Although the accused adduced the

evidence of his brother-in-law as D.W1, who stated that the victim Mohan

Kr. Garh came and assaulted Badal Chetry due to some land disputes' He

saw the incident from the house of the accused Badal Chetry. But he did
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not state the reason that why he had not gone to the place of occurrence

from where it was only 50 meters away. He admitted that he had not

seen the accused assaulting the victim. All the P'Ws were cross examined

by the accused but during cross examination, the defence could not bring

out the reason for the assault, nor gave any suggestion that there was

some land disputes between the accused and the victim. The credibility of

the eye witnesses could not be shaken in the cross examination. It was

the burden of the accused to prove that there was land disputes between

the accused and the victim, as D.W1 in his evidence stated that there was

land disputes. Rather the accused in his 313 CrPC statement stated

nothing about the land disputes and brought a complete new story' He

admitted that he had a dao in his hand at the time of the incident'

9. In the judgment dated 28.8.20L7, the learned SD]M, Margherita

framed the following point for determination:

i)whether on 29.8.20t2 at about 7:30 a.m. accused Badal chetry

voluntarily caused grievous hurt to Mohan Kumar Garh by way of assault

on his head and hand with dao and thereby committed an offence

punishable u/s 326 IPC?

10. The learned court below discussed the above stated point for

determination at length. In the judgment dated 28.8.2Afl, one of the

point raised by the learned counsel for the accused is that one witness

who resides near the place of occurrence was made a witness by the I'O'

but the prosecution failed to examine him. He is one of the vital

independent witness, hence the conviction of the accused person is not

judicially acceptable. But it may be mentioned that examination of att the

witnesses mentioned during the investigation is not necessry to prove a

case. It is settled principle of law that even on the basis of a single

ffi



reliable and trustworthy witness conviction can be given if the prosecution

case is proved beyond all reasonable doubt'

11. The Ld counsel for the accused stated that P.W2 Smti sapna

Bhuyan is an interested witness as she admitted that the land where the

incident occurred was her land and she saw the incident from one house

which was after 2/3 houses from the place of occurrence and the incident

occurred at her back. If the witness is reliable there is no bar that the

evidence of such witnesses cannot be taken into account' As already

discussed the non examination of some of the persons present at the

place of occurrence cannot be the cause of acquittal of an accused'

Moreover, there is no suggestion made by the accused person that they

had any reason for implicating the accused/petitioner falsely' There can

be no any benefit of doubt as the witnesses are reliable and their
,/ uE IlU Olly uL!re

0\ --^.^r- ...^..rr ^^* tra chruan rlrrrinn their cross examinatiOn. The
\l c. ,r',o\ statements would not be shaken during their cross examination. Thr

}.llZl*t' gf minor discrepancies in the depositions of the P.ws are not fatal to the

/ V ^.ot" case of the Prosecution'

"d*
,rr4;*;O 12. From the above discussion, I find that the prosecution has proved

bo$* this case beyond reasonable doubt that the accused Badal Chetry

assaulted the victim Sri Mohan Kumar Garh with a dao and the learned

lower court has rightly appreciated the evidence on record and passed the

impugned judgment and order. There is no illegatity in the judgment

passed by the learned trial court. considering the reasons and nature of

offence, the accused is not entitled to the benefits uls 314 of the

Probation of Offenders Act'

tfi tq.{o'



ORDER

13. In the result, this appeal is dismissed and the impugned judgment

dated 2B.B.2OL7 passed by the Ld. SDJM, Margherita in GR case no.

534120t2 is hereby upheld. The sentence to undergo simple imprisonment

for a term of two years and to pay a fine of Rs 3000/- (Rupees three

thousand only) in default another two months simple imprisonment, as

pronounced by the Ld. SDJM, Margherita is confirmed'

t4. Send back the LcR immediately with copy of this judgment.

15. Given under my hand and seal of this Couft on the 12th day of

July, 2019.

Dictated and corrected bY me.

Ar/
\ x,zJ"'

( S. Gogoi Bora )
Addl.Sessions Juffi,o_ Judgc

Mdili&h,%:ht"

( S. Gogoi Bora )
Addl. Sessions Judge,
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