
   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : : : :
TINSUKIA

Present:   Smt. A. Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                   Tinsukia.

                                G.R. Case No. 1840/16

              Under Section 279/338/427 of the Indian Penal 

           The State of Assam..........................................Complainant

                                      -Versus-

Sri Rajib Das.................................................Accused person.

Appearance :-

             Smti Jamila Khatun,

             Ld. Addl. Public Prosecutor............................For the State

             Sri Debabrata Borthakur

             Ld. Advocate...............................................For the accused

 

Evidence recorded on         : 18.08.18, 12.11.18, 30.01.19, 
    17.05.19.

          Date of Argument              : 03.07.19.

          Date of Judgment              : 17.07.19.



                                               J   U  D  G  M  E  N  T

1. The prosecution case in brief  is that Ejahar was

lodged by the  informant Shri Ajit Borgohain on 10-09-2016 before

O/C  Tinsukia  Sadar  P.S.  alleging  inter-alia  that  on  07-09-2016   at

about 4.00 p.m. while his son Sri Rahul Borgohain was coming home

by riding his bicycle from Sivdham, Makum road towards Tinsukia, a

Hero  Super  Splendor  motor-cycle  bearing  registration  no.  AS-23L-

7936 being driven in a rash and negligent manner hit his bicycle from

backside near  Lion's  Club at NH37. As a result   his son sustained

grievous  injury  and  his  right  leg  was  fractured.  There  was  also

another boy named Arbaj Ahmed along with his son in his bicycle who

also sustained minor injury due to the incident. Hence, he filed the

ejahar. 

2. On receiving the  Ejahar,  the Officer-In-Charge of

Tinsukia P.S registered a case vide Tinsukia P.S. Case No. 1015/16 u/s

279/338 of IPC.  The police investigated the case and filed charge-

sheet against the accused Sri Rajib Das u/s 279/338/427 of the Indian

Penal  Code.  Summons  was  served  upon  the  accused  person.  On

appearance  of  the  accused  person  copy  was  furnished  and  the

particulars  of  offence  u/s  279/338/427  of  IPC  was  read  over  and

explained to the accused person, to which he pleaded not guilty and

claimed to be tried. 

 3. The prosecution examined 6 (Six) Pws. including

the I.O.  The defence was of  total  denial.  Heard the argument and

perused the evidence on record carefully.



Points for determination

  4.           The  following  points  are  considered  for

determination of this case:

i) Whether the accused person Shri Rajib Das

on 07-09-2016  at about 4.00 p.m drove the

Hero  Super  Splendor  motor  cycle  bearing

registration no. AS-23L-7936 in a rash and

negligent  manner endangering human life

so  as  likely  to  cause  injury  or  death  and

thereby liable to be punished for offence u/s

279 I.P.C ?

ii) Whether the accused person Shri Rajib Das

on  07-09-2016  at  about  4.00 p.m.  drove

the  Hero  Super  Splendor  motor  cycle

bearing registration no. AS-23L-7936  in a

rash  and  negligent  manner  and  thereby

caused  grievous  injury  to  the  victim  Shri

Rahul  Borgohain  and  thereby  liable  to  be

punished for offence u/s 338 I.P.C.?

iii) Whether the accused person Shri Rajib Das

on 07.09.2016 at about 4.00 p.m. drove the

Hero  Super  Splendor  motor  cycle  bearing

Registration no. AS-23L-7936 in a rash and

negligent  manner  and  thereby  hit  the

bicycle  of  the  victim  Sri  Rahul  Borgohain

causing damage to the bicycle and thereby

liable  to  be  punished  for  offence  u/s  427

I.P.C. ?



Discussions, Decisions And Reasons Thereof

           5.  The prosecution adduced the following evidence

for establishing their case:   

  6. PW-1 Sri Ajit Borgohain, the complainant deposed

in his evidence that in the month of September, 2016, one day  the

elder brother of Arbaz Ahmed informed him over phone that his son

Rahul met with an accident near the Tharmel gate and he was shifted

to Tinsukia Civil Hospital.  After getting information, he went to the

Tinsukia  Civil  Hospital  and  saw  that  the  right  leg  of  his  son  was

fractured . His son told him that while he was coming from Makum

side towards Tinsukia with his friend Arbaz riding a bicycle, he was

dashed  by  motorcycle  bearing  registration  No.  AS-23-7936.

Thereafter, he was referred to AMCH, Dibrugarh for better treatment.

After two days he lodged the ejahar before Tinsukia police station as

he was busy with the treatment of his son. Ext.1 is the said ejahar

and Ext.1(1) is his signature. Later on he came to know from police

that at the time of accident the bike was driven by one Rajib Das. 

7. Pw.2 the victim Sri Rahul Borgohain deposed in his

evidence that  on 07-09-2-016 at  about  4  PM he along with  Arbaz

Ahmed were riding a bicycle and they were coming from Shiv Dham

towards Tinsukia town. When they reached near Lions Club, one black

colour splendor bike dashed them from the back side with high speed

and  as a result they fell down on the road. and he sustained grievous

injury on his right leg and the rider of the bicycle also fell down on the

ground. He identified the accused person as the driver of the said

motor cycle. Thereafter, the public gathered there and brought him

and Arbaz to the Tinsukia Civil Hospital and he was referred to AMCH,

Dibrugarh for better treatment. The registration number of the said

bike  is  AS-23-L-7936.  Due  to  the  said  accident,  his  right  leg  was

fractured.   



8. Pw.3  Sri  Arbaz  Ahmed deposed  in  his  evidence

that  07-09-2-016  at  about  4  PM  he  along  with  his  friend  Rahul

Borgohain  were  coming  from  Makum  Side  towards  Tharmel  gate,

Tinsukia riding a bicycle. When they reached opposite of the Lions

Club, the accused person driving his motorcycle in high speed dashed

their bicycle from the back side. As a result they fell down from the

bicycle and sustained injury in their body. Later on  they were brought

to the Tinsukia Civil Hospital for treatment. 

9. PW4-  Sri  Ramjan  Ali  could  not  say  anything

regarding the accident. He deposed in his evidence that in the year

2016, one of his friend told him over phone that the brother of Imtiaz

had met with an accident at Tharmel gate near Lions Club. Police did

not take his signature in any seizure list. Perhaps his brother Akbar Ali

had signed the seizure list in his name. His brother Akbar Ali expired a

few days back (24.10.2018). 

10. Pw5- the I.O, Dr. Munin Borgohain deposed in his

evidence that on 07.09.2016, he examined Rahul Borgohain who was

admitted in the orthopaedics department unit-3 ward vide Hospital

entry no. 250509, ML No. 6266/16 and  he found the following injuries

on examination :-

There was wound over anterior medical aspect of right

ankle joint with the size of 10 x 2 x 2 cm. On X-ray examination, he

had found there was epiphyseal separation of right lower tibia bone.

According to his opinion, injury is grievous in nature caused by blunt

force impact. The patient was discharged on 20.09.2016. Ext.2 is the

medical report and Ext.2(1) is his signature. 

11. PW6- The I.O of this case ASI Priyadhar Handique

deposed in his evidence that on 07.09.16 at 04.05 pm, one unknown

person  informed  over  phone  to  Inspector  Mustaqul  Haque,  Traffic

Branch that an accident had taken place at Makum Road near Lions

Club and after getting the information he  made a Tinsukia Traffic



Branch  GDE  No.  141  dated  07.09.16  and  he  was  entrusted  to

investigate the case. After taking the charge of investigation he went

to the Place of occurrence  at Makum road near Lions Club and sent

the  injured  to  Tinsukia  Civil  Hospital  for  medical  treatment.  He

recorded the statement of the witnesses at the PO and drew a sketch

map of  the PO. Ext.3  is  the sketch map of  the PO, Ext.3(1)  is  his

signature thereon. He seized the  motorcycle and ranger bicycle from

the Place of occurrence . Ext.4 is the seizure list of Super Splender

motorcycle  bearing  registration  number  AS-23-L-7936.  Ext.5  is  the

seizure list of ranger bicycle in damaged condition. Ext.4(1) and 5(1)

are  his  signatures.  He  recorded  the  statement  of  the  seizure

witnesses. He brought the seized motorcycle and bicycle to Tinsukia

PS. After MVI examination the seized motorcycle was given zimma to

the owner of the motorcycle. On 10.09.16, the complainant Sri Ajit

Borgohain had lodged an ejahar before O/c, Tinsukia PS Traffic Branch

and entered the  same as  Tinsukia  PS Traffic Branch  GDE No.  213

dated 10.09.2016 u/s 279/338 of IPC and forwarded the said ejahar to

O/c,  Tinsukia  PS.  After  receiving  the  said  ejahar  O/c,  Tinsukia  PS

registered the same as Tinsukia PS case no. 1015/16 and endorsed

him to investigate the case. Ext.1 is the said ejahar and Ext.1(2) is

the  signature  of  Inspector  Mustaqul  Haque  of  Tinsukia  PS  Traffic

Branch, which he knew. Ext.1(3) is the signature of O/c, Tinsukia PS

Sri Ajoy Kr. Das, with his endorsement, which he knew. He recorded

the statement of the complainant at the PS. He came to know from

the  complainant  that  the  victim  had  come  to  his  house  and

accordingly he went to his house and recorded his statement in his

house. During his investigation, he collected the injury report of the

victim from AMCH, Dibrugarh. Ext.2 is the said injury report. He also

collected  the  MVI  report  of  Super  Splender  motorcycle  bearing

registration number AS-23-L-7936. Ext.6 is the MVI report. Later on

the accused appeared before him at the PS, after interrogation, he

arrested  him  and  allowed  him  to  go  on  bail.  After  completion  of

investigation, he found sufficient material against the accused Rajib



Das and filed the chargesheet against him u/s 279/338/427 of IPC.

Ext.7 is the charge sheet, Ext.7(1) is his signature thereon. 

12. Heard  learned  counsel  for  the  accused  and

learned Addl.P.P. Going through the evidence on record it is reflected

that out of (6) six prosecution witnesses PW5  Dr. Munin  Borgohain is

the  professor  of  orthopaedics,  AMCH,  Dibrugarh  and  PW6  ASI

Priyodhar Handique is the Investigating Officer of the case and these

two  witnesses  deposed  in  their  official  capacity.   PW1  Sri  Ajit

Borgohain is the informant of the case.  He is a hearsay witness and

he heard  from his  son/victim Sri  Rahul  Borgohain  that  motorcycle

bearing Regd.No.AS-23-7936 dashed him from the backside.  He did

not see the occurrence.  PW2 Sri Rahul Borgohain is one of the victim

of the case.  Though in his evidence in chief he deposed that on the

day of occurrence, while he along with his friend Arbaz Ahmed were

coming in a bicycle, they were dashed from the backside by one black

coloured splendor bike which was coming in high speed, during his

cross examination he deposed that he did not see if the motorcycle

was coming in high speed.  PW3 Sri Arbaz Ahmed also deposed in his

evidence in cross-examination that he did not see the bike coming in

high speed as it dashed him from the backside but he could say from

the intensity of impact.  Thus, both these witnesses could not depose

with conformity regarding the high speed of the motorcycle involved

in  the  accident.   This  raises  a  doubt  as  to  whether  there  was

negligent act or rashness on part of the accused person resulting in

the accident. Moreover, prosecution failed to adduce evidence of any

other supporting witness regarding rash and negligent driving of the

motorcycle by the accused person.  PW4 could not depose anything

regarding the occurrence.  He even denied his signature in a seizure

list. 

13. Considering  the  above  reasons,  I  find  that  the

prosecution failed to prove the ingredients of Sections 279/338/427 of

IPC  against  the  accused  person  beyond  reasonable  doubt.  .



Accordingly, the accused person Sri Rajib Das is acquitted from the

offence  punishable  u/s  279/338/427  of  IPC  and  I  exonerate  the

accused  person  from  the  above  offences,  setting  him  at  liberty

forthwith. The bail bonds shall stand cancelled after six months. 

 

  14. This case is accordingly disposed of.

Given under my hand and seal of this Court on the 17th

day of July, 2019.

  

Dictated and corrected by me.

       (Audri Bhattacharyya)                             (Audri Bhattacharyya)
      Chief judicial Magistrate,                          Chief Judicial Magistrate,

     Tinsukia.                                                      Tinsukia. 



APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Ajit Borgohain

P.W2- Sri Rahul Borgohain

P.W3- Sri Arbaz Ahmed

Pw4-Sri Ramjan Ali

Pw5- Dr. Munin Borgohain, M.O.

Pw6- ASI Priyadhar Handique, I.O.

PROSECUTION EXHIBITS  :

Ext.1- FIR.

Ext.2- Medico-legal report.

Ext.3- Sketch map.

Ext.4- Seizure list.

Ext.5- Seizure list.

Ext.6- MVI report.

Ext.7- Charge sheet.

                

                (Audri Bhattacharyya)           
 Chief Judicial Magistrate,

Tinsukia. 


